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CURRENT TOPICS. 


The most important topic discussed at the 
recent meeting of the Missouri Bar Associa- 
tion at Sedalia, was unquestionably the con- 
dition of the Supreme Court docket, and the 
proposed plans of relief. The result was in 
favor of the system of intermediate courts of 
appeal, for which we have so often expressed 
our preference. There was a minority report 
of the committee which, representing the gen- 
erally prevailing feeing that the difficulty is 
urgent, and that some measure of immediate 
relief should be taken, recommended the ap- 
pointment of a Supreme Court commission to 
assist the Supreme Court in clearing up the 
arrearages already accumulated. There be- 
ing nothing incompatible in the two plans, the 
association adopted the minority report as a 
supplementary resolution, and a committee 
was appointed to urge upon the legislature 
the submission of an amendment providing 
for the division of the State into three dis- 
tricts and the establishment of three interme- 
diate courts of appeal, and the appointment 
of a commission as a temporary aid to the 
court. 


A peculiar and significant circumstauce is 
that the recommendation for the establish- 
ment of the courts of appeal embodies the 
suggestion that the election of the judges for 
such courts be held in a year when no State 
or national elections are held. This plan is 
so exactly in accord with tue views upon the 
subject of an elective judiciary, generally, ex- 
pressed in our issue of Sept. 22 last (15 Cent. 
L. J. 221), that we may be permitted to feel 
no inconsiderable pride in the indorsement of 
our views by such a body. We only hope 
that if this feature is grafted upon our judi- 
cial system, that it will not be permitted to 
stop at that, but will, in the course of time, 
be extended until every judicial officer in the 
State, from Chief Justice of the Supreme 
Court to the most insignificant justice of the 
peace, shall be chosen in that way. 


es 


Vol. 16—No. 1. 





Our remarks in a recent number on the 
abuses in the prevailing methods of making 
up records in appealed cases for presentation 
to the appellate tribunals, evoked the follow- 
ing comment from a correspondent in Ne- 
braska: 


Editor Central Law Journal: 
Any mode of condensing the records ‘sent to a re- 
viewing court is to be favored, provided suflicient is 
retained to present the questions sought to be reviewed 
in the same form that they were ruled uponin the 
trial court. As the errors relied upon usually relate 
te the admission or rejection of testimony, or in giving 
or refusing instructions, it is necessary that the plead- 
ings upon which the trial was had be embodied in the 
record. This should be donein everycase. If plead- 
ings are what they should be—clear, concise and di- 
rect—but little time will be required to obtain an ac- 
curate knowledge of the isstie from them. In many 
eases also, as where it is claimed that the verdict is 
against the weight of evidence, or that instructions 
given were not warranted, and in like eases, it is 
necessary to preserve the evidence. ‘To substitute ab- 
stract questions for the actual questions before the 
trial court would seem to the writer to be subversive 
of justice. That the examination of voluminous rec- 
ords requires a large amount of exacting labor on the 
part of judges there is no doubt, but it tends to seeure 
correct decisions, which is the great object sought. 
In many cases a correct statement of facts, as was 
said ina late number of the Southern Law Review, 
is, in effect, a decision, because there is no dispute 
about the law as applied to those facts. If business 
accumulates more rapidly in the appellate court than 
it can be disposed of, the remedy—or, at least, one 
remedy—would be the creation of an able interme- 
diate appellate tribunal. * ¢ 
Fremont, Neb. 


/ 


What our correspondent says is, in a cer- 
tain measure, true, but the assumption that 
the reduction of the mass of the record into 
convenient space is impracticable, is, we 
think, an error. A practice, pursued in the 
Iowa Supreme Court, which is found to work 
very satisfactorily, presents what seems to us 
to be a simple and easy solution of the diffi- 
culty. This method, the cardinal feature of 
which is the requirement of a printed abstract, 
is thus described by an eminent Lowa lawyer 
and contributor to this journal, in a com- 
munication which recently appeared in one 
of the daily papers: 

Thirty days before the term [of which there are eight 
in each year] to which an appeal is taken, appellant is 
required to print an abstract of the record and serve 
same onappellee. This abstract is supposed to con- 
tain the entire record of the case so far as applicable 
to the questions to be presented, and is taken as a 
verity unless contradicted by the appellee. If the 
appellee, called respondent in your State, deems ap- 
pellant’s abstract unfair, imperfect or incorrect he 
may file and must serve on appellant an additional 


abstract showing the errors or omissions in that filed 
by appellant. The matters set out in these two ab- 
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stracts are taken as the proper record, unless appel 
lant shall serve and file an abstract in reply contra- 
dicting some of the allegations of appellee’s abstract. 
If a dispute thus arises the court will look at the 
transcript to see whether the appellant or the appel- 
lee is right as to the disputed part, but it is safe to 
say that ir nine cases out of ten no such dispute 
arises. Parties may file an agreed abstract which is 
taken as the entire record. 

Under this system it is never necessary to file a 
transcript unless this dispute as to the abstracts, 
arises, thus saving the cost of a transcript which in 
most cases is ‘more expensive than the printed ab- 
stracts and arguments. 

Thirty days before the day assigned for the hearing 
of the cause, the appellant must serve on appellee his 
assignment of errors and argument. in print. All er- 
_ Tors neither assigned nor argued are deemed waived. 

Ten days before the day set for hearing, the appellee 
must serve his printed argument on appellant, and 
three days before the cause is assigned for hearing, 
appellant may serve a printed argument in reply. 
Counsel are allowed one hour on each side for oral 
argument, and in cases of special importance, this 
time is extended. The court, upon good cause shown, 
may modify the rule as to printed abstracts and argu- 
ments, which is frequently done when the parties are 
too poor to pay for the printing. An actual experi- 
ence enables me to speak of this system as eminently 
satisfactory to litigants and counsel. and its results 
show that its success in keeping up the court’s busi- 
ness is equalled in no other State inthe Union. The 
reason why this system facilitates business is, that 
the entire matter is in print, each judge haying a 
copy. The abstracts constituting the record, there is 
no necessity of each judge looking at the transcript, 
which takes much labor and time. 





The Lowell Bankruptcy Bill, now pending 
before Congress has received an amendment 
in committee, making dealing in futures an 
act of bankruptcy. Such an enactment 
seems to us to have a wholesome tenden- 
cy. While it is true that, as usually un- 
derstood, the phrase, ‘‘act of bankruptcy,’’ 
is applied to those incidents of conduct 
which the law regards as indicating insolven- 
cy, (as where adebtor absconds, or ‘‘keeps 
his house’’ to avoid process, or, being a 
trader, fails to meet negotiable paper), that 
of itself forms no reason why it may not be 
applied with propriety to that method of 
business which ‘mplies the reckless taking of 
chances by the gamester, whose transactions 
bear but meager likeness to the dealings of 
the legitimate merchant. While speculating 
in stock and grain is not of itself evidence of 
financial distress, it may fairly be taken to in- 
dicate a lack of balance that may at any time 
precipitate financial ruin. 








EVIDENCE — RES GEST. 





I. 

No suit at law arises but that the main 
transaction, in ite relation to the required 
proof, is so divided and subdivided, the ram- 
ifications are so extensive, that res gestw,as a 
legal term, becomes impossible to define. 
The great difficulty in all the cases seems to 
be the knowing precisely where to draw the 
line. It is true a few cases come under gen- 
eral rules, but outside of these rules all cer- 
tainty must end, and the rule of discretion on 
the part of the judge may properly be said to 
begin. 

We have first to ascertain exactly what the 
res gestee—the subject-matter—is, in relation 
to, or conerning which, the evidence is of- 
fered.2, An act may be, and frequently is, 
the necessary concomitant of another; it 
may result logically as the combination of in- 
dividual transactions, or it may itself be one 
of several separate acts existing as the com- 
plement of each or all the other acts, and 
upon which they depend in order to make up 
the whole.* It often happens that a person 
inadvertently, purposely or otherwise, per- 
haps being impelled by the very force of cir- 
cumstances, acts or speaks in a manner which 
becomes pertinent and material to the estab- 
lishment of a fact; or fo explain the nature of 
a transaction, of which such fact is itself a 
part; or to characterize, either in part, or as 
a whole, some other relevant fact or facts; 
or to show the intent with which such entire 
acts, or partial and relevant acts or words 
were performed or uttered, or to show how 
they came to exist. Evidence which is of- 
fered as a part of the ves geste, must then, 
nave arisen out of, have beeu inseparably con- 
nected with, or have given rise to the exist- 
ence of the principal fact itself, and this rule 
applies to subordinate relevant facts; * and 


lLund vy. Tynsborough, 9 Cush. 36; 1 Greenl. on 
Ev., sec. 107. 

2 ‘All the surrounding facts of a transaction, or, as 
they are usually termed, the res gesiw,”’ must afford a 
‘*fair presumption or inference as to the question in 
dispute.’’ 1 Stark. on Ev., sec. 20, p. 39. 

8Itis not our purpose to include under these last 
two clauses, all facts which are logically relevant, in 
the strict sense of that term, but to exclude such evi- 
dence if it be mere hearsay. 

4 **Res geste are the circumstances, facts and dec- 
larations which grow out of the main fact, are con- 
temporaneous with it, and serve to illustrate its char- 
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such evidence must characterize and explain 
the nature of such principal, or subordinate 
act or circumstances, or show the intent which 
govern their causation. The evidence under 
this head is, therefore, not hearsay, but orig- 
inal evidence.® 

An act may exist apparently as an inde- 
‘pendent act, but yet form one of several acts, 
which are themselves directly connected with 
the principal transaction by some other ap- 
parently irrelevant fact; now, should it hap- 
pen that any of these facts were inadmissible 
in evidence on all other grounds, they become 
admissible as a part of the res geste, as in 
the cause of The Board of Education v. Kee- 
nan,® which was an action of ejectment. The 
premises in suit being a lot of land set apart 
as a school lot by commissioners legally ap- 
pointed therefor, in the City of San Francis- 
co. In order to determine definitely the sit- 
uation of this lot, the report of the commis- 
sioners, made to the common council, wherein 
this lot was referred to among others, was 
put in evidence. It was further claimed that 
this lot was designated upon a map accom- 
panying the report, by a particular color; 
that such act of coloring was intended for 
the purpose above specified, and that the 
same was completed prior to, and with the 
intent of furnishing the common council with 
said report, map and designation, and 
witnesses were introduced to substantiate 
these last claims. It was held that such evi- 
dence was admissible to explain the purpose 
of the act, and the court, McKee, J., argues: 
‘*The purpose of an act is part of the act it- 
self, pars rei geste, and may be proved by the 
simultaneous circumstances and oral or writ- 
ten declarations of the actors. * * * * 
Tse coloring, instead of being an arbitrary 
and unmeaning act, is the expression of an 
intention, and when the intention and expres- 
sion are connected they attach to the objects 
on which the expression appears, and it is the 
province of the court to apply them, so as to 
determine which of the expressions was in- 
tended to designate the lots selected for 


acter.’’ Stirling v. Buckingham, 46 Conn. 461. They 
must also have been well calculated to unfold the 
nature and the quality of the facts they were intended 
to explain, and so to harmonize with them as obvi- 
ously to constitute one transaction. Enos y. Tuttle, 


8 Id, 247. 
51 Greenl. on Ev. (18th ed.), sec. 108. 
6 55 Cal., 642. 





school purposes, and whether the lot in con- 
troversy was one of them.””’ So, where a 
broker, at the instance and in behalf of the 
plaintiff, prior to the inception of the notes in 
suit, in reply to a request by defendant for 
fifst class business paper, promised him notes 
of the character desired, and thereafter ob- 
tained from plaintiff and sold to the defend- 
ant the note in suit. It was reasoned that 
such statement was but a part of, and char- 
acterized the subsequent sale, and the opinion 
of the court per Folger, J., concludes on this 
point as follows: ‘‘That the note was not then 
before them, and that it had not existence 
then, makes nodifference.e * * * * All 
that had been before declared concerning it 
still attached to it, and made a part of the 
continuous transaction. * * * * Though 
at the hour or during the day of the making 
of a representation as to property offered for 
sale, the subsequent vendee then negotiating 
for it, or the like of it, does not conclude a 
bargain for it, if he afterwards as a continu- 
ation of the negotiation becomes a purchaser, 
the representations are still a part of the res 
geste and bind the maker of them.’’® The 
following is pertinent here. A bill was filed 
by respondents, whereby they sought to en- 
force the performance against the appellants 
of certain covenants and conditions in an 
original lease, and to obtain in conformity 
therewith the renewal of a lease of lands held 
by them under the appellants. It was decid- 
ed that the acts of successive tenants were 
not proper evidence whereby the court could 
legally determine the existence of the cove- 
nants as claimed, that if a deed means one 
thing it shall not be construed by the acts of 
parties to mean another; but that the coven- 
ants being otherwise proven, the evidenee be- 
came admissible te show the construction 
actually put upon the covenants by the par- 
ties. Again, where plaintiff acting under 
the belief of an impending collision jumped 
from a car, together with other passengers, 


7 In this case, however, the objection arose as to the 
admissibility of certain evidence—the above being a 
part thereof—as an entirety, so McKinstry, J., in his 
dissenting opinion, objects that ‘*The offer to prove 
what the commissioners intended by the different 
colors * * * * was properly refused,’’ and that 
this being true, the whole should have been rejected. 

8 Ahern v. Goodspeed, 72 N. Y. 108, citing Holt, C. 
J., in Lysney v. Selby, 2 Ld. Raym. 1118-20; Wilmot 
v. Hurd, 11 Wend. 564. 

9 Sadlier v. Biggs, 4 H. L. Cas. 435. 
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and was injured, it was ruled, in an action to 
recover damages therefor, that evidence of 
acts of other passengers was competent as 
part of the res geste.}° 

In the next place it.is true, because well- 
settled law, that a declaration made at the 
time of performing an act, whether the same 
is evolved necessarily from the very act it- 
self, or is merely an attendant circumstance 
explanatory of such act, is competent evi- 
dence, provided, always, that the act itself is 
admissible in evidence.“ This is likewise 
true, even if such declaration is remote in 
point of time, if it be so interwoven with the 
main act as to be without doubt a dependent 
and concurrent part thereof.!2 So what was 


-10 Twomley v. Central Park, ete. R. Co.,3 Law & 
Eq. Rep., 658. 

U **PDeelarations which form part of the res gestw or 
aré expressive of its character, motive or object made 
at the time of the transaction, are admissible in evi- 
dence.’’ Turner v. Baldwin, 44 Conn. 121; Hamilton 
v. State, 36 Ind. 280; s. c., 10 Am. Rep. 22, and note 
' 28; Wright v. Tatham, 5 C. & F. 676; 2 Jur. 461; 
Broom’s Legal Max. (7th ed.),965; Addison on Torts 
(Banks Bros.’ ed), sec. 1875; 1 Greenl. on Ev., sec. 
108, et seq; 2 Phil. on Ev. (Cow. & Hill’s notes, part 
1), 592, et seg; 2 Russell on Crimes, 682. A receipt 
given by the mortgagee at the time of the making ofa 
payment by the mortgagor, admissible as part of the 
res geste in a suit brought by the assignee. "Van Keu- 
ren v. Corkins, 66 N. ¥. 79. Entries when a part of 
the res geste. Doe v. Turford, 23 E. C. L. R. 213; 8. 
c.,3 B. & A. 890. Upon a question as to whether a 
loan was made to defendant or to another through 
him as agent, entries made by direction of the plaint- 
iffs in their books at the time of the loan, but without 
defendant’s consent or knowledge, are incompetent. 
Peck v. Von Keller, 76 N. Y. 604. See, further, Sy- 
pher vy. Savery, 39 Iowa, 258; Godding v. Orcutt, 44 
Vt. 54; University of Michigan v. Preston, 45 Mich. 
284. So in questions arising under the law relating to 
mechanic’s liens, books of original entries of each 
day’s transactions made by the proper persen in the 
regular course of business, are competent, although 
it is said that this is an exception to the common law 
rule, that such evidence is legally hearsay; though 
such entries are admissible only that they afford in 
behalf of the claimed facets either in favor of or against 
the, person making them. Kelley v. Brown, 20 Penn. 
446; Barber v. Smith, 38 Id. 296; Edwards v. Derrick- 
son, 28 N. J. (4 Dutch.) 89; Hauptman y. Catlin, 1 E. 
D.Sm. 729. A bill of lading may be competent to show 
with whom a contract was made for the delivery of 
coal, the action being to recover money overpaid 
therefor. Short Mountain Coal Co. v. Hardy, 114 
Mass. 197. Pass books and signature books of a bank, 
when competent. People v. Hurst, 41 Mich. 828. 
Memoranda to show loan. Huntziger v. Jones, 60 Pa. 
St. 170. 

* 12Broom’s Leg. Max. (7th ed.), 966, and note 2. 
It is said that the declaration of the act must make up 
one transaction. Lund vy. Tynsborough, 9 Cush. 86. 
The declarations of a person charged with a crime, 
made after its commission and at some distance from 
the scene thereof, are inadmissible. Pharr vy. State, 
10 Tex. Ct. App., Crim. Cas. 485; State v. Pomeroy, 





said by persons present on the occasion of a 
transaction itself in evidence is competent un- 
der the above head.1* But declarations of a 
deputy-sheriff after making an attachment, 
and while near the property attached, are in- 
admissible to show what he had done,!* and 
upon a question whether a certain mare came 
into the possession of the plaintiff’s intestate 
as a loan or gift, evidence was rejected, of 
the declarations of the deceased, made to a 
third party when endeavoring to effect a sale 
to the latter, as to how the former came into 
possession of the mare.!® So, in an action 
against a railroad company to recover dam- 
ages for an injury sustained by the plaintiff 
falling into a ditch of a cattle guard, it was 
held that her declarations made immediately 
after the accident, was no part of the res 
geste.1° Though declarations of an assaulted 
person made immediately upon becoming 
conscious enough to utter them are compe- 
tent.17_ Under this division of the subject, 
the case is in point where an action upon a 
promissory note was brought against the de- 


25 Kan. 349; Honart v. Beers, 26 Id. 330; Martin v. 
Tucker, 35 Ark. 279; O’Connor vy. Chicago, ete. Ry. 
Co., 27 Minn. 166. Saidin this case that time is not 
anelement. Edmonds v. State, 34 Ark. 720. 

13 State v. Belcher, 13 So. Car. 459. As to the case 
where the declaration is a fact itself. Haynes v. Rut- 
ter, 24 Pick. 242. ‘Declarations when part of the res 
geste bear the character and have oftentimes the force 
of acts.’ Flint v. Norwich Transp. Co., 7 Blatch. C. 
C. 586; Aff’d,13 Wall. 3. 

14 Merril v. Sawyer, 8 Pick. 397. The rule is that 
the declarations must not relate to past transactions as 
being a mere narrative thereof. Rockwell y. Taylor, 
41 Conn. 59; New York Guard. & Indem. Co. vy. Glea- 
son, 78 N. Y. 503. A declaration, therefore, by a per- 
son that he had been robbed, made after the comple- 
tion of the offense, is not a part of the res geste. 
Haynes v. Commonwealth, 8 L. & E. Reporter, 698. 
See, also, 1 Taylor on Ev., secs. 525-526; Mutcha vy. 
Pierce, 49 Wis. 231; 5s. C., 35 Am. Rep., 776. 

* 15 Cheeseman y. Kyle, 15 Ohio St. 15. The rule of 
res inter alios, etc., does not exclude evidence of res 
geste. 2 Best on Ey. (Morgan’s notes), sec. 508. 

16 Cleveland, etc. R. Co. v. Mara, 26 Ohio St. 185; s. 
c., 18 Am. Rail. Rep. (Ladd), 385; Whitaker v. 
Eighth Ave. R. Co., 61 N. Y. 295; s. c., 4 Am. Rail. 
Rep. (Mal.) 476; Hamilton v. N. Y. Cent. R. Co., 51 
N. Y. 100; s. c., 4 Am. Rail. Rep. 423. 

17 Johnson y. State, 65 Ga. 94; Lanier vy. State, 57 
Miss. 102. Soastatement made at the time when of- 
fense was committed. State Vv. Horton, 33 La. Ann. 
289. What is said by one when committing an assault, 
is competent. McDougall v. Maguire, 35 Cal. 274. Ev- 
idence showing the subsequent results of an affray to 
the father of plaintiff, incompetent in an action in her 
favor to recover for injuries received while interfering 
in her father’s behalf, Flint v. Bruce, 68 Me. 188. 
See, further, Baker v. Gansin, 76 Ind. 317; State v. 
Pomeroy, 25 Kan. 349. 
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fendants as sureties. The claim was urged 
by the defense, that a certain agreement had 
been assented to between the parties, as a 
contract whereby they became relieved from 
their alleged liability; and evidence of the 
conversation that was had at the time of the 
actual delivery of the instruraent, and also of 
a previous conversation had in relation there- 
to, was received by the court as part of the 
res gestee, on the point whether there was an 
absolute or conditional delivery of said agree- 


ment, it being said that ‘‘that conclusion may. 


be drawn from all the circumstances which 
properly form a part of the entire transaction, 
whether in point of time they precede or ac- 
company the delivery.’’15 In order to prove 
a settlement, the declarations made by the 
parties thereto just at its conclusion, in rela- 
tion to the terms thereof,were admitted in the 
cause of Kimball v. Huntington,!’ the decla- 
tions having been made before the righte of 
third parties had accrued. In Flint v. Nor- 
wich Trans. Co.,”° the plaintiff brought an 
action to recover damages from the defend- 
ant corporation for an injury received on 
board its steamer while being carried thereon 
from New London, Conn., to New York. The 
defendants were running said boat as com- 
mon carriers. It appeared from the evidence, 
that a row arose on board the steamer between 
some United States soldiers, some of them 
being ‘‘crazy drunk ;’’ that during the dis- 
turbance, the plaintiff was injured by the ac- 
cidental falling of a musket and the discharge 
of a ball therefrom into his foot. Evidence 
was offered of a conversation between a ser- 
geant and his superior officer, had at the time, 
though in another part of the steamer, to 
show the character and duration of the dis- 
turbance, and whether there was any negli- 
gence on the part of defendant in not taking 
proper measures to protect its passengers. It 
was adjudged that ‘‘The whole transac- 
tion was part of the res geste in such sense 
that the jury might properly be permitted to 
hear it;’’ that ‘‘the connection of the whole 
with the circumstances of the case, gives it 
credit and significance, not as the isolated act 
or statement of the sergeant, but as a narra- 


18 Leonard v. Stickney, 131 Mass. 539. 

1916 Wend. 675; s.c., 25 Am. Dec. 590. The evi- 
dence was admitted to prove a transfer of a note be- 
tween the parties. 

207 Blatch. C. C. 586; Aff’d, 138 Wall. 3. 





tive of occurrences in their connection with 
the principal events receiving significance and 
inviting belief.’”” Where it became necessary 
to determine, in action of replevin, who was 
rightfully entitled to the possession of cer- 
tain property, evidence was offered to the ef- 
fect that the same came into plaintiff’s 
possession as a gift from her brother some 
years before ; that he had made a formal pre- 
sentation thereof to her in the presence of a 
number of friends assembled specially for the 
occasion, it was decided that what was said 
and done at that time was competen; ev- 
idence under the head of res geste, 71 

Again, declarations by a person that he is 
a tenant, made in answer to inquiries by a 
third person as to how he occupied certain 
land, are admissible as tending to show the 
nature of the occupancy and in whom the 
possession was.** It is also said that decla- 
tions of a party in possession of land accom- 
panying acts done in relation thereto, consti- 
tute a part of the res gestw,** and this is true 
of declarations offered to show the nature of 
occupancy of land, and that the same was 
adverse. 4 

Bridgeport, Conn. Jos. A. JoYce. 

21 Wambold vy. Vick, 50 Wis. 457; Devling vy. Little, 
26 Pa. St. 502. 

22 Marcy v. Stone, 8 Cush. 4. 

23 Deming v. Carrington, 12 Comn. 1; s.c.,30 Am. 
Dec. 591. As to declarations explaining the charaeter 
of possession of real estate, see Martin vy. Simpson, 4 
McCord, 262; Comins vy.Comins,21 Conn. 312, where the 
principle laid down in the text is said to be “too famil- 
far to require authorities ;’’ but we submit that, how- 
ever true the doctrine may be,yet there are numerous 
decisions in conflict with this rule. See further on this 
point, Perkins vy. Blood, 36 Vt. 273; Sheaffer v. Eake- 
man, 56 Pa. St. 144; Moore v. Hamilton, 44 N. Y. 666. 
But see Gibney v. Marchay, 34 N. Y. 301. As to par- 
ties holding under or through such person, see Hodg- 
don y. Shannon, 44 N. H. 572; Baker vy. Haskell, 47 
N. H. 479; Sample v. Robb, 16 Pa. St. 805; Tevis v. 
Hicks, 41 Cal. 128, on questions of fraud. Devling v. 
Little. 26 Pa. St. 502; Meek vy. Perry, 36 Miss. 190; 
Smith v. Batty, 11 Gratt. 752; Brush vy. Blanchard, 19 


Ill. 81; Clark v. Wood, 34 N. H. 447. 
24 Rogers y. Hillhouse, 3 Conn. 398. 
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FORBEARANCE OF SUIT AS A CON- 
SIDERATION. 
—_———- 

I. In Generul.—The subject which we have 
under consideration is of much importance, 
and has in some measure come before the Su- 
preme Courts of the several States; and at a 
casual glance, the decisions would seem to be 
contradictory, but, in fact, they are not so. 
We believe it safe to assert that all modern 
courts which have held that an agreement such 
as is considered in our subject, not sufficient 
as a consideration,have reached such conclu- 
sions by way of secondary or hindering mat- 
ters. 

II. What is a Consideration.—It was an 
early established principle of the civilians, 
that in all contracts there must be something 
given in exchange, and that the thing ex- 
changed, the price or motive of the contract, 
is the consideration. It is the material cause 
which moves a contracting party to enter into 
a contract.1 ‘A consideration is something, 
deemed in the law of pecuniary value, in ex- 
change for which the promise in a contract is 
made.’’? In Thomas v. Thomas, Justice Pat- 
terson says: ‘‘Consideration means something 
which is of some value in the eye of the law; 
moving from the plaintiff; it may be some 
benefit to the defendant, or some detriment 
to the plaintiff; but, at all events, it must be 
moving from the plaintiff.’’ * The word con- 
sideration in relation to obligations is used in 
the jurisprudence of England and the United 
States in the same sense as the word cause is 
used by the civilians. There must be a le- 
gal foundation for a promise, either an actual 
damage, or a suspension or forbearance of a 
right, or a possibility of a loss, occasioned 
by ‘he one to whom the promise is made, to 
give it validity.° 

In Mills v. Wyman,® a man over age was 
sick, and his father wrote that he would pay 
the expenses, and it was said by Chief Justice 
Parker, that such an agreement was not suf- 
ficient consideration to support a contract, 


12 Black. Com., 444. 

2 Bishop on Contracts, sec. 406. 

8 Lilly v. Hays, 5 Ad. & El. 548; s. c., 81 Eng. Com} 
Law, 396. 

4 Bouv. L. Dic., p. 247, and citations. 

5 Cabot v. Hoskins, 3 Pick. 83-98; Seaman y. Sea- 
man, 12 Wend. 581; Morton v. Burn, 2 Nev. & Perry, 
297. ; 

63 Pick., 207. 





and thereupon proceeded to say that, ‘‘A de- 
liberate promise in writing, made freely and 
without any mistake, one which may lead the 
party to whom it is made into contracts and 
expense, can not be broken without a viola- 
tion of a moral duty. But if there was 
nothing paid, or promised for it, the law, 
perhaps wisely, leaves the execution of it to 
the conscience of him who makes it. It is 
only where the party making the promise. 
gains something, or he to waom it is made 
loses something, that the law gives the prom- 
ise validity.’’ An exact equivalent is not re- 
quired by the law. ‘The law does not weigh 
the guantum of the consideration.’’7 In the 
absence of fraud or warranty, the sale of a 
chattel which proves to be utterly worthless 
is a sufficient consideration.* The parties to 
the contract are left to estimate the value of 
the consideration. Doing that which is ben- 
eficial to a party is a good consideration.® 
A valuable consideration is one which confers 
a benefit upon the party that makes the prom- 
ise.2° A valuable consideration is such as 
marriage, money, or that which is founded 
upon motives of justice, and regarded by the 
law as an equivalent.14 Mutual promises 
made at the same time are concurrent consid- 
erations, and will support each other if both 
be legal and binding.12 Where several per- 
sons subscribe to raise money for an object 
in which all feel an interest, the mutual prom- 
ises of the subscribers form a sufficient con- 
sideration for the promise of each.1* 

The promise of an infant is a consideration 


7 Pillans v. Mierop,3 Burr. 1663-1666; Whitney v. 
Sterns, 16 Me. 897; Train v. Gold, 5 Pick. 384; San- 
born vy. French, 2 Foster (N. H.) 246; Hubbard v. 
Coolidge, 1 Met. 98; Austyn v. M’Lure, 4 Dall. 226. 

8 Brown vy. Budd, 2 Ind. 442; Chit. on Con., 31, 684; 
1 Story’s Eq. Jur., 226; Johnson vy. Titus, 2 Hill, 
606. 

9Yates v. Hall, 1 T. R., 76; Forth v. Stanton, t 
Saund. 210. 

10 Taylor v. Meeks, 4 Blackf. 388. 

11 2 Black. Com., 297; 1 Story’s Eq. Jur., 344. 

12 Dorsey v. Packwood, 12 How. 126; Wiggins v. 
Keizer, 6 Ind. 262. 

13 George v. Harris, 4 N. H. 533; Cong. Soc. in Troy 
vy. Perry, 6 N. H. 164; Hanson v. Stetson, 5 Pick. 506; 
Fisher v. Ellis, 3 Pick. 322; Watkins v. Eames, 9 
Cush. 537; Trustees Baptist Soe. v. Robinson, 21 N. 
Y. 284. Contra, Thompson v. Paige, 1 Met. 565; 
Phipps v. Jones, 20 Pa. St. 260; Doyle v. Glasscock, 
24 Tex. 200; Pryor v. Cain, 25 Ill. 292; McDonald v. 
Gray, 11 Iowa, 508; Ohio W. T. College v. Love, 16 
Ohio St. 20; Barnes v. Perine, 9 Barb. 202; Norton v. 
Jauvier, 5 Harring. 346; Com. Sehool Fund y. Perry, 
5 Ohio, 58. 
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for the promise of an adult.4* An agreement 
to do what one is obliged to do is not suffi- 
cient consideration.” ‘*An express promise 
can only revive a precedent good considera- 
tion which might have been enforced at law 
through the medium of an implied promise 
had it not been suspended by some positive 
rule of law; but can give no original right of 
action, if the obligation on which it is founded 
never could have been enforced at law,though 
not barred by any legal maxim or statute 
provisions.4® There must be something given 
in exchange, something that is mutual, and 
it must be lawful.?” It is essential to a con- 
tract that it be founded on asuflicient consid- 
eration. Our subject belongs to the second 
division of consideration as divided by the 
civilians, Facio ut factas, which are stipula- 
tions on one part to do, or forbear, in con- 
sideration of something being given on the 
other.18 

IIT. The Prevention of Litigation is a 
Sufficient Consideration.—The prevention of 
litigation is not only a sufficient considera- 
tion, but one highly favored. It has b2en 
said that an agreement to withdraw suit which 
has been instituted to try a question respect- 
ing which the law was doutful, was sufficient.?9 
In the leading case of Penn v. Lord Balti- 
more,”° a bill was filed in chancery to enforce 
a specific performance of certain articles of 
agreement under seal, entered into for the 
purpose of settling the boundaries of two 
provinces of America, and it was contended 
that the agreement was merely voluntary, and 
that a court of equity never decrees specific- 
ally without a consideration. Lord Hard- 
wicke said: ‘‘It is true that the court never 
decrees specifically without a consideration ; 
but that the agreement in question was not 


14 Boyden v. Boyden, 9 Met. 519; Hunt v. Peak, 5 
Cow. 475; Willard Case, 7 Cow. 22. 

15 Frisbee v. Hoffnagle, 11 Johns. 50; Jarvis vy. Sut- 
ton, 3 Ind. 289; see note f, 2 Kent’s Com. 465, 

16 Wennall v. Adney, 3 Bos. & Pul. 247 (see import- 
ant note); Furrillio v. Crowther, 7 Dowl. & Ry. 612; 
Mills v. Wyman, 3 Pick. 207; Dodge v. Adams, 19 
Pick. 429: Boston v. Dodge, 1 Blackf. 19, see note 1; 
Ehle v. Judson, 24 Wend. 96; Frear v. Hardenberg, 5 
Johns. 271. 

17 2 Kent’s Com., 464. 

186 2 Black. Com., 444. 

19 Longridge v. Dorville, 5 B. & Ald. 117; Russell vy, 
Covuk, 3 Hill, 504; Perkins v. Gay, 3 Serg. & R. 827; 
Trigg v. Read, 5 Humph. 529; Taylor vy. Patrick, 1 
Bibb, 168; Blake v. Peck, 11 Vt. 483. 

201 Ves. Sen., 444. 





without consideration; for though nothing 
valuable was given on the face of the articles 
as a consideration, the settling of boundaries, 
and peace and quiet, formed a mutual consid- 
eration on each side, and in all cases make a 
consideration to support a suit in chancery 
for performance of the agreement settling the 
boundaries.2!_ If the claim compromised be 
unfounded it will not support a compromise ; 
but an honest difference of opinion is suffi- 
cient.22, The waiving of any legal or equita- 
ble right, at the request of another, is a suf- 
ficient consideration to support a contract for 
so doing.2* A compromise, or mutual sub- 
mission of demands to arbitration, is a highly 
favored consideration at law.*4 In Taylor v. 
Meeks,” the consideration was the plaintiff’s 
releasing, at the defendant’s request, the two 
sureties who were previously bound for the 
original debt. By the release of the sureties 
the plaintiff gave up such an advantage, and 
subjected himself to such a possibility of loss 
as constituted a legal consideration for the 
promise in question. 

IV. Forbearance is a Sufficient Considera- 
tion.—An agreement to forbear to institute 
suit upon a valid or doubtful claim, is suffi- 
cient to support a contract.2° An agreement 
to forbear to sue a debtor, is a good consid- 
eration for the promise of a third party to pay 
the debt.27 It is not necessary that the prom- 
isor should be interested in the suit.2° But 


21 Wiseman v. Raper, 1 Chance. 158; Union Bank vy. 
Geary, 5 Peters, 114; Barlow v. Ocean Ins. Co., 4 
Met. 270; McKinley v. Watkins, 13 Ill. 140; Pierce y. 
Pierce, 26 Barb. 243; Burnham vy. Dunn, 35 N. H. 
556; Mayo v. Gardener, 4 Jones (N. C.) 359; Gates v. 
Shutts, 7 Mich. 127; Cook v. Wright, 1 Ellis (B. & S.), 
559; Scott v. Warner, 2 Lans. 49. 

22 Longridge v. Dorville, 5 B. & Ald. 117; Edwards 
v. Baugh, 11M. & W. 641; Jarvis v. Sutton, 3 Ind. 
289; Palfrey v. Portland R. Co., 4 Allen, 55. An ac- 
tion will lie for the consideration money of an uncer- 
tain debt. See Mousedale y. Birchall. 6 Black. 820. 

23 Thacher vy. Dinsmore, 5 Mass. 299; Stebbins v. 
Smith, 4 Pick. 97; Hinman y. Moulton, 14 Johns. 466; 
Biley v. Craft, 4 Taunt. 611; Tuke’s Case, 7 Mod. 12- 
18; Thorp v. Thorp, 1 Ld. Raym. 662; Smith v. Dick- 
enson, 3 Bos. & Pul. 630; Williamson v. Clements, 
Taunt. 528; 2 Saund. on PI. & Ev. 547; Smith v. Weed, 
20 Wend. 184; United States v. Tingey, 9 Curtis, 248; 
1 Bouv. L. Dict., 330. 

#4 Jones v. Boston Mill Co., 4 Pick. 507; Hodges v. 
Saunders, 17 Pick. 470; Barlow v. Ins. Co., 4 Met. 270; 
1 Bouv. L. Dic., 830, cases cited. 

25 4 Blackf., 388. 

261 Bouvier’s Law Dictionary, 390, cases cited. 

27 Watson v. Kkandall, 20 Wend. 201; Chandler v. 
Harwich, 19 Johns. 129; Winans v. Huston, 6 Wend. 
471; Fish v. Hucthinson, 2 Wils. 94. 

28 Smith v. Algar, 1 B. & Ad. 603; King v. Upton, 4 
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forbearance is not a valid consideration if 
the proceedings are unfounded.”* A promise 
in consideration of forbearance, is not bind- 
ing, unless accepted by the other party.% 
While a debt remains a subsisting demand 
against the original debtor, the promise of 
the third person is collateral and must be in 
writing.*1 

V. Compounding Private Misdemeanors.— 
Contracts to interfere with the course of jus- 
tice are void.*. But an agreement to settle 
a private misdemeanor is such a consideration 
as will support a contract. 

Compromising a bastardy proceeding is 
compounding a private misdemeanor. The 
weight of established precedents show that a 
contract or note to compound a private mis- 
demeanor, such as a bastardy proceeding or 
a slander suit, is valid.* ‘It is always com- 
mendable to compromise a private suit; and, 
within this principle, an agreement not to 
prosecute under the bastardy act isa good 
- consideration for a promise.’’°® A suit for 


Greenl. 387; Silvis v. Ely, 3 W. & S. 420; Jennisoa v. 
Stafford, 1 Cush. 168; Call v. Calef, 4 Cush. 388; Rood 
vy. Jones. 1 Doug. (Mich.) 188; Ford v. Rehman, 
Wright (Ohio), 484; Boyd v. Freize, 5 Gray, 553; Vi- 
nal vy. Richardson, 13 Allen, 521. 

29 Jones v. Ashburnham, 4 East, 455; Newell v. 
Fisher, 11 Sm. & Marsh. 431; Wade v. Simeon, 2 M,. 
G. & S. B48. 

30 Shupe v. Galbraith, 32 Pa. St. 10. 

8| Watson v. Randall, 20 Wend. 201; Anderson v. 
Hayman, 1 H. Bl. 120; Watson v. Wharam, 2 T. R. 80; 
Fish v. Hutchinson, 2 Wils. 94; Jackson v. Rayner, 
12 Johns. 291; Simpson v. Patten, 4 Johns. 222; King 
v. Wilson, 1 Str. 873; Kirkham vy. Martyr, 2B. & Ald. 
613; Rann y. Hughes, 7 T. R. 350, note a; Fourth v, 
Stanton, 1 Saund. 210; 29 Car. 2, c.3; Wain v. Wal- 
ters, 5, Mast, 10; Bourkermire v. Darnell, 1 Salk. 27; 
Charter v. Beckett, 7 T. R. 201; Leonard v. Vreden- 
burg, 8 Johns. 28. The promise to pay the debt of 
another in writing need not recite the consideration. 
See Packard v. Richardson, 17 Mass. 122. 

32 Nerot v. Wallace, 8 T. R. 17; Cooth v. Jaekson, 6 
Ves. 12, 31, 82, 35; Cappock v. Bower, 4 M. & W. 861; 
Patterson v. Donner, 48 Cal. 369; Porter v. Havens, 
397 Barb. 348; Dawkins v. Gill, 10 Ala. 206; Soule v. 
Bonney. 87 Me. 128; Ordineal v. Barry, 24 Miss. 9; 
Hinesburg v. Sumner, 9 Vt. 28; Gardner v. Maxey, 9 
B. Mon. 90; Commonwealth v. Johnson, 8 Cush. 454, 

83 Drage vy. Ibberson, 2 Esp. 643; Lane v. Applegate. 
1 Stark. 97. 

34 Merritt v. Flemming, 42 Ala. 284; Coleman y. 
Freem, 4 Ill. 378. 

85 Robinson y. Crenshaw, 2 Stew. & Port. 276; Ash- 
burn vy. Gibson’s Adm’r, 9 Port. 549. 

36 Bishop on Contracts, sec. 476; Knight v. Priest, 2 
Vt. 107; Maxwell v. Campbell, 8 Ohio St. 265; Hays v. 
McFarland, 82 Ga. 699; Burgen v. Straughan, 7 J. J. 
Marsh. 588; Weaver v. Waterman, 18 La. An. 241; 
Howe v. Litchfield, 3 Allen, 443; Rice v. Maxwe'l, 18 
Sm. & M. 289; Stephens v. Spiers, 25 Mo. 386; Sharp 
y. Teese, 4 Halst. 252; Payne v. Eden, 3 Caines, 213. 





damages for seduction was compromised up- 
on the defendant’s promise to pay £20 annu- 
ally for the support of the child. Justice 
Best *7 said the father of an illegitimate child 
is not bound to maintain it, unless compelled 
by a magistrate’s order; but if he consents 
to pay an annual support, he must continue, 
or give notice that he intends to pay no long- 
er.’” Here the compromise of the action was 
the consideration, and was held sufficient. * 
The natural affection and moral duty arising 
between a father and his illegitimate child 
does not constitute a sufficient consideration 
to import a legal obligation or a verbal prom- 
ise.°9 Slander is in law but a private misde- 
meanor and may be compromised. In 
Indiana a past seduction is a sufficient con- 
sideration to support a deed.*4 The same in 
Pennsylvania.*2 But there is some doubt 
whether such a consideration, unconnected 
with a compromise, is sufficient.4* In some 
cases there is found a disposition to bend the 
rules of law in order to be lenient in cases of 
extreme hardship.*4 In Drennan v. Doug- 
las,* the court held that the plaintiff could 
not succeed in her suit for the reason that 
when she was seduced. she was a married 
woman lndivorced, and that any contract 
made by her would be void. This case was 
partially decided, upon the maxim that a suit- 
or must come into equity with clean hands, 
and that the plaintiff having committed adul- 
tery, could have no relief in a court of equi- 
ty. But adultery is not the basis of the 
contract. The compromise and promising 
not to sue for damages—the waiver of a legal 
right—the forbearance to prosecute, is the 
consideration. Such consideration is sufli- 
cient. *# Murat W. Hopxiys. 

87 Cameron v. Baker, 1 Corr. & Payne, 268. 

38 Nicewanger v. Bevard, 17 Ind. 631; Harter v. 
Johnson, 16 Ind. 271; Alen v. Davidson, 31 Ind. 62; 
Eaton v. Burns, 81 Ind. 899. 

39 Clark v. McFarland, 5 Dana, 46. 

40 O’Keason v. Barclay, 2 Penn. 531; Stoddard v. 
Mix, 14 Conn. 12; Barlow v. Ocean Ins. Co., 4 Met. 
270; Ex parte Lucey, 21 Eng. Law & Eq. 199; Melle 
v. Lee, 6 Monr. 91; Russell vy. Cook, 3 Hill, 504; Stew- 
art v. Ahrenfeldt, 4 Denio, 189; Bullock v. Ogburn, 
18 Ala. 8346; Waterman v. Barratt, 4 Harring, 311. 

4l Doe v. Horn, 1 Ind. 363; Marchioness of Annon- 
dale v. Harrie, 2 P. Wms. 432. 

42 Shenk v. Mingle, 13 Serg. & R. 29. 

43 Binnington vy. Wallis, 4 B. & Ald. 660. 

44 Cooper v. Marlin, 4 East, 76. 

45 102 Ill. ——; 16 Western Jurist, 353. 

46 Garrett’s Ex’r v. Abbott, 28 Ind. 9; Abshire vy. 


Mathea, 27 Id. 38]; Potter v. Earnest, 45 Id. 416; Har- 
ter v. Johnson, 16 Id. 271. 
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HOMESTEAD EXEMPTION — DEBTS DUE 
THE UNITED STATES. 





¥INK vy. O’ NEIL. 





United States Supreme Court, October Term, 1882. 


A homestead, exempt from execution, under the 
laws of a State, will be held as exempt, even as to a 
debt duethe United States. 


Appeal from the Circuit Court of the United 
States for the Eastern District of Wisconsin. 

Mr. Justice MATTHEWS delivered the opinion 
of the court: 

This is a bill in equity filed by the appellee 
praying for a perpetual injunction to restrain the 
appellant, then United States marshal for the dis- 
trict, from further proceedings under a ji. fa., is- 
sued upon a judgment rendered in favor of the 
United States in the District Court for the Eastern 
District of Wisconsin, against the appellee and 


others, and which had been levied on real estate - 


alleged to be the homestead of the appellee, and 
exempt under the laws of that State from sale on 
execution. The premises levied on are described 
in the bill as forty acres of land, with a dwelling- 
house and appurtenances thereon, occupied by 
the appellee as a residence for himself and family, 
consisting of his wife and seven children, the 
same being used for agricultural purposes, not in- 
cluded in any town, city, or village plot, and al- 
leged to be of the value of $6,000 and upwards; 
and it is averred that the cause of action upon 
which the judgment was rendered was not for 
any debt or liability contracted prior to January 
1, 1849. 

To this bill was filed a general demurrer, for 
want of equity, which being overruled, and the 
appellant declining to answer or plead, a decree 
was rendered granting the relief prayed for, from 
which this appeai is prosecuted. 

The provision of the statute of Wisconsin on 
the subject of homestead exemptions, the benefit 
of which was secured to the appellee by the de- 
cree appealed from, is as follows: ‘‘A homestead 
to be selected by the owner thereof, cousisting, 
when not included in any village or city, ot any 
quantity of land, not exceediug forty acres, used 
for agricultural purposes, and when included in 
any city or village, of a quantity of land not ex- 
ceeding one-fourth of an acre, and the dwelling- 
house thereon and its appurtenances, owned and 
occupied by any resident of this State, shall be 
exempt from seizure or sale on execution, from 
the lien of every judgment, and from liability in 
any form for the debts of such owner, except la- 
borers’, mechanics’, and purchase-money liens, 
and mortgages lawfully executed, and taxes law- 
fully assessed, and except as otherwise specially 
provided in these statutes,’ etc. Rey. Stat. Wis- 
consin of 1878, 783, ch. 130, sec. 2983. 

Tkis statutory provision was enacted in express 
compliance with a constitutional injunction, 








wherein it was declared, in the 17th section of the 
Bill of Rights, that “the privilege ef the debtor 
to enjoy the necessary comforts of life shall be 
recognized by wholesome laws.” Phelps vy. 
Rooney, 9 Wis. 70-83. 

And it has been the constant policy of the State 
in this legislation, as construed by many decisions 
of ite Supreme Court, to favor by liberal interpre- 
tations the exemptions in favor of the debtor. 
‘“‘For it can not be denied,’’ says that court, in 
Hanson v. Edgar, 34 Wis. 653-657, ‘‘that in all 
the enactments found in our statute books in re- 
gard to homestead exemption, the most sedulous 
care is minifest to secure the homestead to the 
debtor and to his wife and family against all 
debts not expressly charged upon it.” 

We have found no case in which the question 
has been raised, or where there has been any ex- 
pression of judicial opinion, whether the exemp- 
tion would prevail or not, as to judgments in fa- 
vor of the State; but we do not doubt, from the 
language of the constitutional and statutory pro- 
visions, and the rules of construction followed in 
other cases, that it would be held by its courts, if 
the question sheuld be direct.y made, that the 
State, except as to taxes, which are expressly ex- 
cepted, would be bound by the exemption. 

In the case of Doe ex dem Gladney v. Deavors, 
11 Ga. 79, it was decided by the Supreme Court of 
Georgia, in 1852, that the State was bound by acts 
of the legislature exempting certain articles of 
personal property from levy and sale for debts, 
for the benefit of the wife and children of the 
debtor, so that they could not be seized and sold 
under execution for the payment of taxes. The 
court said, p. 89: ‘*These laws are founded in a 
humane regard to the women and children of 
families. The preamble to the aet of 1822 an- 
nounces the grounds on which the legislature 
acted. ‘Whereas’ (is its language), ‘it does not 
comport with justice and expediency to deprive 
innocent and helpless women and children of the 
weans of subsistence, be it therefore enacted,’ 
etc. * * * * In our judgment, the State falis 
within the operatior of a public law, passed for 
the benefit of the poor, and the State is within 
the policy of our own legislation upon this sub- 
ject-matter.”’ 

Mr. Thompson, in his Treatise on Homesteads 
and Exemptions, sec. 386, says: ‘‘In many of the 
States this question is determined by the express 
provisions of statutes, which declare, in various 
terms, that nothing shall be exempt from execu- 
tion where the debt, other than public taxes, is 
due the State; or where the debt is for public 
taxes legally assessed upon the homestead or 
other property; or where the demand is fora 
publie wrong committed, punished by fine. But 
where the question has arisen, in the silence of 
statutes, the highest courts of the States, with 
two exceptions. have held otherwise.”’ 

The case of Commonwealth v. Cook, 8 Bush, 
220, which is one of the exceptions referred to, is 
shown, however, to have been materially quali- 
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fied by the decision in Commonwealth v. Lay, 12 
Bush, 283. That of Brooks v. State, 54° Ga. 36, 
turned on the point that the exemption claimed 
operated retrospectively, and was disallowed on 
the authority of Gunn v. Barry, 15 Wall. 610. So 
that in point of fact the decisions of State courts 
upon the point are practically unanimous. 

It is said, however, that the laws of the State 
creating these exceptions are not laws for the 
United States; and thisis certainly true, unless 
they have been made such by Congress itself. 
This has not been an open question in this court 
since the decision in the cases of Wayman v. 
Southard, 10 Wheat. 1, and of the United States 
Bank v. Halstead, 10 Wheat. 51. Mr. Justice 
Thompson, delivering the opinion of the court in 
the latter case, said: ‘“*An officer of the United 
States can not, in the discharge of his duty, be 
governed and controlled by State Jaws, any fur- 
ther than such laws have been adopted and sanc- 
tioned by the legislative authority of the United 
States. And he does not, in such case, act under 
the authority of the State law, but under that of 
the United States, which adopts such law. An 
execution is the fruit and end of the suit, and is 
very aptly called the life of the law. The suit 
does not terminate with the judgment; and all 
proceedings on the execution are proceedings in 
the suit,’”? etc. In Wayman v. Southard, 10 
Wheat. 40, Chief Justice Marshall had said that 
the proposition was ‘one of those political ax- 
ioms, an attempt to demonstrate which would be 
a waste of argument not to be excused.” 

The question therefore is, whether the United 
States, by an appropriate legislative act, has 
adopted the laws of Wisconsin exempting home- 
steads from execution, and, if at all, whether they 
apply in cases of executions upon judgments in 
favor of the United States. 

Sec. 916 Rev. Stats. is as follows: ‘“*The party 
recovering a judgment in any common law cause 
in any circuit or district court, shall be entitled to 
similar remedies upon the same, by execution or 
otherwise, to reach the property of the judgment 
debtor, as are now provided in like causes by the 
laws of the State in which such court is held, or 
by any such laws hereafter enacted which may be 
adopted by general rules of such circuit or dis- 
trict courts; and such courts may, from time to 
time, by general rules, adopt such State laws as 
may hereafter be in force in such State in relation 
to remedies upon judgments as aforesaid, by ex- 
ecution or otherwise. 

This provision, in its present form, has been in 
force since June 1, 1872, and is part of the sixth 
section of the act *‘to further the administration 
of justice,” approved on that date. 17 Stat. at 
Large, 196. It is the result of a policy that orig- 
inated with the organization of our judicial sys- 
tem. The l4th section of the judiciary act of 
1789 (1 Stat. at Large, 81), provided that the 
courts of the United States should have “power 
to issue writs of scire facias, habeas corpus, and all 
other writs not specially provided for by statute, 





which may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the prin- 
ciples and usages of law;’’ and this was held to 
embrace executions upon judgments. Wayman 
v. Southard, 10 Wheat. 1. But simultaneously 
with the judiciary act, September 29, 1789, was 
passed the first ‘act to regulate processes in the 
courts of the United States,’ in which it was en- 
acted, ‘that until further provision shall be made, 
and except where by this act or other statutes of 
the United States is otherwise provided, the forms 
of writs and executions, except their style and 
modes of process and rates of fees, except fees to 
judges, in the circuit and district courts, in suits 
at common law, shall be the same in each State 
respectively as are now used or allowed in the 
supreme courts of the same.”’ 

This act was temporary, and expired by its own 
limitation at the end of the next session of Con- 
gress. The act of May 8, 1792, provided that the 
forms of writs, executions and other process, and 
the forms and modes of proceeding in suits at 
common law, should continue to be the same as 
authorized by the act of 1789, ‘*subject, however, 
to such alterations and additions as the said courts 
respectively shall in their discretion deem expe- 
dient, or to such regulations as the Supreme Court 
shall think proper, from time to time, by rule to 
prescribe to any circuit or district court concern- 
ing the same.”’ 1 Stat.at Large, 275. This legis- 
lation came under review in this court in the 
cases of Wayman vy. Southard and United States 
Bank v. Halstead, in the latter of which it is said, 
10 Wheat. 60: ‘The general policy of all the 
laws on this subject is very apparent. It was in- 
tended to adopt and conform to the State process 
and proceedings as the general rule, but under 
such guards and checks as might be necessary to 
insure the due exercise of the powers of the 
courts of the United States. They have author- 
ity, therefore, from time to time, to alter the 
process in such manner as they shall deem expe- 
dient, and likewise to make additions thereto, 
which necessarily implies a power to enlarge the 
effect and operation of the process.”’ 

This discretionary power in the courts of the 
United Siates was restricted by the act of May 19, 
1828 (4 Stat. at Large, 278), so that thereafter 
writs of execution and other final process issued 
on judgments rendered in any of the courts of 
the United States, and the proceedings thereup- 
on, should be the same, except their style, in each 
State respectively, as were then used in the 
courts of such State; provided, however, that it 
should be in the power of the courts, if they saw 
fit in their discretion, by rule of court, so far to 
alter final process in said courts as to conform the 
same to any ehange which might be adopted by 
the legislatures of the respective States for the 
State courts. 

It will be seen from this provision,that it was 
thereafter prohibited to the courts of the United 
States either to adopt or recognize any form of 
execution, or give any effect to it, except such as 
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was, at the time of the passage of the act, or had 


subsequently become at the time of their adop-— 


tion, a writ authorized by the laws of the State. 
The same provision has ever simee been continued 
in force, and is now embodied in sec. 916 of the 
Revised Statutes, already quoted. 

In Beers v. Haughton, 9 Pet. 329, which was 
governed by the act of 1828, it was held that ‘‘the 
words ‘the proceedings on the writs of execution 
and other final process,’ must, from their very 
import, be construed to include all the laws which 
regulate the rights, duties and conduct of the of- 
ficers in the service of such process, according to 
its exigency, upon the person or property of the 
execution debtor, and also all the exemptions 
from arrest or imprisonment under such process 
created by those laws.” 

It is further to be observed that no distinction 
is made, in any of these statutes on the subject, 
between executions on judgments in favor of pri- 
vate parties and on those in favor of the United 
States. And as there is no provision as to the ef- 
fect of executions at all, except as contained in 
this legislation, it follows necessarily that the ex- 
emptions from levy and sale, under executions of 
one class, apply equally to all, including those on 
judgments recovered by the United States. The 
general power to issue process originally con- 
ferred by section 14 of the judiciary act of 1789, 
which now appears as section 716 Rev. Stat., as 
being in pari materia with that contained in sec- 
tion 916, must be construed as subject to the same 
limitations, especially as the general power is 
eonfined in express terms to writs not specifically 
provided for by statute, and hence, ex vi termini, 
embraces none included in the subsequent sec- 
tion. Besides, as was said by Chief Justice Mar- 
shall,in Wayman vy. Southard, 10 Wheat. 1-24, 
‘this section provides singly for issuing the writ, 
and prescribes ne rule for the conduct of the offi- 
cer while obeying its mandate.”’ 

As the statute of Wisconsin, exempting home- 
steads from levy and sale upon executions, was in 
force at the time the act of Congress of June 1, 
1872, took effect, and has remained so continuous- 
ly from that time, it also follows that the exemp- 
tion has thereby become a law of the United 
States within that State, and applies to executions 
issued upon judgments in civil causes recovered 
in their courts in their own name and behalf, 
equally with those upon judgments rendered in 
favor of private parties. Laws of Wisconsin for 
1848, pp. 40-41; Rev. Stat. Wisconsin for 1871, 
sec. 23, p. 1548. 

This conclusion can not be avoided by the con- 
sideration which has been urged upon us, that the 
process acts do not limit the sovereign rights of 
the United States, upon the principle that the 
sovereign is not bound by such Jaws, unless he is 
expressly named. These laws are the expression 
of the sovereign will on the subject, and are con- 
clusive upon the judicial and executive officers to 
whom they are addressed; and as they forbid the 
issue of an execution in every case, except subject 





to the limitations which they mention, and as 
there is no authority to issue an execution in any 
case whatever, except as conferred by them, the 
sovereign right invoked is left without the means 
of vindication. The United States can not en- 
force the collection of a debt from an unwilling 
debtor, except by judicial process. They must 
bring a suit and obtain a judgment. To reap the 
fruit of that judgment they must cause an execu- 
tion to issue. The courts have no inherent au- 
thority to take any one of these steps, except as it 
may have been conferred by the legislative de- 
partment, for they can exercise no jurisdiction, 
except as the law confers and limits it. And if 
the laws in question do not permit an execution 
to issue upon a judgment in favor of the United 
States, except subject to the exemptions which 
apply to citizens, there are no others which con- 
fer authority to issue any execution at all. For, 
as was said by Mr. Justice Daniel, in Cary v. Cur- 
tis, 3 How. 236-245, “the courts of the United 
States are all limited in their nature and consti- 
tution, and have not the powers inherent in courts 
existing by prescription or by the common law.” 

This objection is also met expressly by the de- 
cision of this court in the case of United States v. 
Knight, 14 Pet. 301. It was there decided that 
the act of May 19, 1828, gives the debtors impris- 
oned under executions from the courts of the 
United States, at the suit of.the United States, the 
privilege of jail limits in the several States, as 
they were fixed by the laws of the several States 
at the date of thatact. It was there objected, as 
here, that the provision of the statute did not em- 
brace executions issued on judgments rendered in 
favor of the United States, upon the ground that 
the United States are never to be considered as 
embraced in any statute, unless expressly named. 
Mr. Justice Barbour delivered the opinion of the 
court and said: ‘The words of this section being 
‘that writs of execution and other final process 
issued on judgments and decrees rendered in any 
of the courts of the United States,’ it is obvious 
that the language is sufficiently comprehensive to 
embrace them, unless they are to be excluded by 
a construction founded upon the principle just 
stated.”’ Referring to the maxim nullum tempus 
occurrit regi, he says it rests on the ground that no 
laches shall be imputed to the sovereign, but he 
adds: ‘Not upon any-notion of prerogative; for 
even in England, where the doctrine is stated un- 
der the head of prerogative, this, in effect, means 
nothing more than that this exception is made 
from the statute for the public good; and the 
King represents the notion. The real ground is a 
great principle of public policy, which belongs 
alike to all governments, that the public interest 
should not be prejudiced by the negligence of 
public officers, to whose care they are confided. 
Without undertaking to lay down any general rule 
as applicable to cases of this kind, we feel satisfied 
that when, asin this case, a statute, which pro- 
poses only to regulate the mode of proceeding in 
suits, does not divest the public of any right, does 














12 


THE CENTRAL LAW JOURNAL. 





= a 





not violate any principle of public policy; but‘ 
on the contrary, makes provisions, in accordance 
with the policy which the government has indi- 
eated by many acts of previous legislation, to 
conform to State laws, in giving to persons im- 
prisoned under their execution the privilege of 
jail limits; we shall best carry into effect the 
legislative intent, by construing the executions at 
the suit of the United States to be embraced with- 
in the act of 1828.”’ 

The same line of reasoning was adopted by this 
court in the case of Green v. United States, 9 
Wall. 655. It was there held that the act of July 
2, 1864, which enacts that in courts of the United 
States there shall be no exclusion ef any witness 
in civil actions, *‘because he is a party to or in- 
terested in the issue tried;’’ and the amend- 
atory act of March 3, 1865, making certain excep- 
tions to the rule, apply to civil actions in which 
the United States are a party as well as to those 
between private persons. It was argued by the 
attorney-general that the statutes were meant to 
give both parties an equal standing in court in re- 
spect to evidence; that the United States not be- 
ing able to testify, a party opposed to them should 
not be allowed to do so either; and that, inde- 
pendently of this, it was a rule of construction 
that ‘“‘the King is not bound by any act of Par- 
liament, unless he be named therein by special 
and particular words.’’ Mr. Justice Bradley, 
who delivered the opinion of the court, replying 
to this argument, said: “‘Itis urged that the gov- 
ernment is not bound by a law unless expressly 
named. We do not see why this rule of con- 
struction should apply to acts of legislation 
which lay down general rules of procedure in 
civil actions. The very fact that it is confined to 
civil actions would seem to show that Congress 
intended it to apply te actions in which the gov- 
‘ernment is a party, as well as those between pri- 
vate parties. For the United States is a necessary 
party in all criminal actions which are excluded 
ex vi termiui; and if it had been the intent to ex- 
elude all other actions in which the government 
is a party, it would have been more natural and 
more accurate to have expressly confined the iaw 
to actions in which the goverement is not a party, 
instead of confining it to civil actions. It would 
then have corresponded precisely with such in- 
tent. Expressed as it is, the intent seems to em- 
brace, instead of excluding, civil actions in which 
the government is a party. Nothing adverse to 
this view can be gathered from the exceptions 
made in the amendment passed in 1865.”’ 

And although it has been decided by the high- 
est judicial tribunals in England (Feather vy. The 
Queen, 6 B. & S. 257; Dixon v. London Small 
Arms Co., L. R. 1 App. Cas. 632), that the sov- 
ereign is entitled to the use of a patented process 
or invention without compensation to the pat- 
entee, because the privilege granted by the letters 
patent is granted against the subjects only, and 
not against the Crown, a contrary doctrine was 
held by this court in James vy. Campbell, 104 U. 








S. 356, to prevail in this couutry. Mr. Justice 
‘Bradley, delivering the opinion of the court in 
that case, said: “The United States has no such 
prerogative as that which is claimed by the sov- 
ereigns of England by which it can reserve to it- 
self, either expressly or by implication, a supe- 
rior dominion and use, in that which it grants by 
letters patent to those who entitle themselves to 
such grants. The government of the United 
States, as well asthe citizen, is subject to the 
Constitution; and when it grants a patent, the 
grantee is entitled to it as matter of right, and 
does not receive it, as was originally supposed to 
be the case in England, as a matter of grace and 
favor.” 

It is true that in the case of United States v. 
Herron, 20 Wall. 251, it was decided that a debt 
due to the United States isnot barred by the debt- 
or’s discharge with certificate under the bankrupt 
act of 1867; but in that case Mr. Justice Clifford 
took pains, by a careful collation of numerous 
provisions of the statute, to show that the words 
‘creditor or creditors,’’ as contained in the act, 
did not include the United States, adopting and 
extending the definition by Mr Justice Biackburn, 
in Woods v. De Mattos, 3 Hurl. & Colt. 995, be- 
cause used in the sense of persons having a claim 
which can be proved under the bankruptcy, and 
not required by the act to be paid in full in pref- 
erence of all others. But the bankrupt act fur- 
nished clear evidence of the policy of Congress in 
reference to exemptions of property from sale for 
the payment of debts, by excepting from its oper- 
atlon personal property, necessary for the use of 
the family, to the amount of $500, and such 
other property as was exempt from execution by 
the laws of the United States and of the State of 
the debtor’s domicile. Rev. Stat., sec. 5045. 
And Congress, since May 20, 1862 (12 Stat. at 
Large, 392), when it passed the first act providing 
for the acquisition of homesteads for actual set- 
tlers upon the public lands, made their exemption 
from sale on execution a permanent part of a 
national policy, by declaring that lands so ac- 
quired should not *‘in any event become liable to 
the satisfaction of any debt contracted prior to 
the issuing of the patent therefor.’’ Rev. Stat., 
sec. 2296; Seymour v. Saunders, 3 Dill, 437; Rus- 
sell v. Lowth, 21 Minn. 167. 

If a contrary construction to the process 
acts should be given, on the ground that 
they do not include the United States, which, al- 
though a litigant, continues nevertheless to exer- 
cise the prerogatives of a sovereign, it would fol- 
low that they might resort to any writ known to 
the common law, however antiquated or obsolete, 
and in defiance of the progress of enlightened 
legislation on that subject, revive all the hard- 
ships of imprisonment for debt, even without the 
liberty of local statutory jaillimits. But that this 
is not within the meaning of these acts of Con- 
gress, we have positive and plenary proof in sec. 
1,042 of the Revised Statutes. This was sec. 14 
of the act of June 1, 1872, 17 Stat. at Large, 198. 
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It provides that ‘‘when a poor convict sentenced 
by any court of the United Stutes to pay a fine, 
or fine and cost, whether with or without impris- 
onment, has been confined in prison thirty days 
solely for the non-payment of such fine, or fine 
and cost, he may make application in writing to 
any commissioner of the United States Court in 
the district where he is imprisoned, setting forch 
his inability to pay such fine, or fine and cost, and 
after notice to the District Attorney of the United 
States, who may appear, offer evidence, and be 
heard, the commissioner shall proceed to hear and 
determine the matter; and if on examination it 
shall appear to him that such convict 1s unable to 
pay such fine, or fine and cost, and that he has 
not any property exceeding twenty dollars in 
value, except such as 1s by law exempt from be- 
being taken on execution for debt, the commis- 
sioner shal) administer to him” an oath, the form 
of which is set out,in which he swears that he 
has not any property, real or personal, to the 
amount of twenty dollars, except such as is by 
law exempt from being taken on civil precept for 
debt by the laws of the State. where the oath is 
administered, and that he has no property in any 
way conveyed or concealed, or in any way dis- 
posed of, for his future use or benefit. ‘And 





thereupon,” the statute proceeds, ‘*‘such convict | 


shall ‘be discharged,’ ete. This section is re- 
peated as see. 5296 Rev. Stat. U. S., under the ti- 
tle, Remission of fines, penalties, and forfeitures. 

Nothing can be .nore clear than this, asa recog- 
nition by Congress, that in case of executions 
upon judgments in civil actions, the United States 
are subject to the same exemptions as apply to 
private persons by the law of the State, in which 
the property levied on is found; and that, by this 
provision, in favor of poor convicts, it was in- 
tended, even in cases of sentences for fines for 
criminal offenses against the laws of the United 
States, that the execution against property for its 
collection should be subjected to the same exemp- 
tions as in civil cases. 

In the Magdalen College Case, 11 Rep. 66), 
Lord Coke, referring to Lord Berkeley’s Case, 
Plowd. 246, declares that it was there held that 
the King was bound by the statute De donis, 13 
Edw. 1, because, for other reasons, ‘‘it was an act 
of preservation of the possession of noblemen, 
gentlemen and others,’’ and ‘“‘the said act,’’ he 
continues, ‘shall not bind the King only, where 
he took an estate in his natural capacity, as to him 
and the heirs male of his body, but also when he 
claims an inheritance as King by his prerogative.” 
By parity of reasoning, based on the declared 
public policy of States, where the people are the 
sovereign, laws which are acts of preservation of 
the home of the family, exclude the supposition 
of any adverse public interest, because none can 
be thought hostile to that, and the case is brought 
within the humane exception that identifies the 
public good with the private right, and declares 
‘that general statutes, which provide necessary 
and profitable remedy for the maintenance of re- 





ligion, the advancement of good learning and for 
the relief of the poor, shall be extended generally 
according to their words;”’ for civilization has 
no promise that is not nourished in the bosom of 
the secure and well-ordered household. 

The decree of the circuit court is affirmed. 





DEPOSITIONS — REFUSAL TO TESTIFY — 
COMMfTMENT FOR CONTEMPT BY NO- 
TARY PUBLIC. 





EX PARTE JOHN G. PRIEST. 


Supreme Court of Missouri, October Term, 1882. 


Where a witness summoned to give his deposition 
before a notary publicim St. Louis, Mo., refuses to 
testify, and upon being committed to prison by the 
notary for contempt,applied tothe Supreme Court for 
awrit of habeas corpus, alleging that he had previ- 
ously testified in a case where the issues were the 
same, and that his evidence is preserved ina bill of 
exceptions in the same court where his deposition is 
wanted, that he 1s in good health and lived in St. 
Louis, and will be able and is willing to be present 
and testify personally in court, it was held that the 
petitioner was bound to testify, and that the notary 
had power to commit on his refusal, and the writ was 
denied. : 

Original proceeding for habeas corpus. 

Herman & Reyburn and G. M. Stewart for the 
sheriff; A. J. P. Garesche, for petitioner. 

HENRY, J., delivered the opinion of the court: 

The petition alleges that petitioner is restrained 
of his liberty by Isaac M. Mason, sheriff of the 
City of St. Louis, under and by virtue of his com- 
mitment by Frances Valle, a notary public within 
said city, duly commissioned, etc., for the refus- 
al of said petitioner to testify in a cause wherein 
said petitioner is plaintiff and Charles P. Chou- 
teau a defendant, pending in the Circuit Court of 
the City of St. Louis, said defendant having given 
due notice that he would take the depositions of 
witnesses in said cause before said notary, and 
said Priest having been duly subpcenaed to appear 
before said notary and testify therein; that there 
was then pending in the St. Louis Court of Ap- 
peals a suitin ejectment in which Frederick P. 
Priest was plaintiff, and said Chouteau was de- 
fendant, for the possession of certain leasehold in- 
terest, situate in the City of St. Louis, which was 
purchased by said plaintiff under a deed of trust 
conveying the same to him, as trustee, to secure 
the same to him as trustee to secure the payment 
of two promissory notes, the aggregate amount- 
ing to $6,000 and interest, executed by Benedict 
De Bar to John G. Priest. 

In that suit Chouteau, among other defenses, 
alleged that said leasehold was the partnership 
property of a firm composed of himself, De Bar 
and the trustee of Alice B. Wakefild; that the 
firm was largely indebted to said Chouteau as 


’ surviving partner, and that the debt secured by 
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said deed of trust made by De Bar was not a part- 
nership debt. After Chouteau’s answer was filed 
in said suit, tne petitioner, John G. Priest, sued 
him on said note, alleging that the money was 
borrowed for and by the said firm, and alleging 
that said Chouteau was a member of that firm. 

In the ejectment suit the petitioner’s deposition 
was taken, and the petition alleges that the peti- 
tioner therein testified fully in relation to all the 
matters at issue in said suit; that said deposition 
was not read at the trial thereof, but that petition- 
er was introduced asa witness by the plaintiff 
therein, and cross-examined by Chouteau’s coun- 
sel, and his testimony subsequently written out at 
full length, and that the notes thereof are still 
extant and within the power of said Chouteau, 
and also that the substance of said testimony was 
embodied in the bill of exceptions filed in said 
cause and copied into the transcript filed in the 
office of the St. Louis Court of Appeals. 

It is also alleged that the suit of F. P. Priest 
against Chouteau, and that of John P. Priest 
against Chouteau are under the same loan, based 
on the same facts; that the former suit was for 
the recovery of the possession of the said lease- 
huld, and the latter to recover the debt secured 
by said deed of trust. He further states that 
.after the institution of the latter suit, it was 
agreed between the parties that the depositions 
taken in the former might be read by either 
party at the trial of the latter cause. He further 
states that there is no necessity to take his deposi- 
tion, he beimg a resident of said city, in good 
health, and contemplating’no prolonged absence 
from the city, but on the contrary, intending to 
be present at the trial. 

On the foregoing facts, we have determined 
that the restraint of the petitioner’s personal lib- 
erty by the sheriff, Mason, is not illegal. Our 
Statute, sec. 2130, provides that ‘‘Any party to a 
suit pending in any court in this State, may ob- 
tain the deposition of any witness, to be used in 
such suit conditionally,’ the conditions upon 
which said deposition may be had will be found 
in sec. 2157, and do not affect the question before 
als. 

Section 2133 confers authority on notaries pub- 
lic to take depositions, and sec. 2150 provides that 
evéry person, judge or other officer of the State, 
required to take depositions or examination of 
witnesses in pursuance of chapter —, shall have 
power to issue subpcenas for witnesses to appear 
and testify, aad to compel their attendance in the 
same manner and under the like penalties as in a 
court of record in this State. Said section further 
provides that: ‘“‘Any person summoned as a 
witness in virtue of the provisions of this chap- 
ter, attending, shalf‘gefuse to give evidence which 
may lawfully be required to be given by him, on 
oath or affirmation, may be committed to prison 
by the officer or person authorized to take his 
deposition or testimony, etc. The same power is 
also conferred by sec. 4027 in the act 1n relation to 
witnesses. 





With regard to the power of the notary to com- 
mit a contumacious witness for contempt, the 
above section is explicit. It only remains to con- 
sider the reasons alleged by petitioner for his re- 
fusal to testify before the notary. 

His deposition had never been taken, nor had 
he ever testified in the causé in which he was 
summoned by the notary to testify, and the posi- 
tion of the petitioner’s counsel, that when a wit- 
ness has once deposed or testified in a cause, he 
can not be required to depose or testify again 
without an order of the court in which the cause 
is pending, has no foundation in the facts pre- 
sented by his petition, saying nothing as to its 
correctness as a legal proposition. Nor did the 
stipulation between the parties, that all deposi- 
tions taken in the case ef F. P. Priest v. Chou- 
teau, may be read by either party as evi- 
dence in the case of John G. Priest v. Chouteau, 
deprive Chouteau of the right to take peti- 
tioner’s deposition in the latter case. It was not 
the same suit. The cause of action was not the 
same, and it by no means follows, because some 
of the issues were the same in both, that Chouteau 
might not have desired and been entitled to peti- 
tioner’s testimony on other matters than those 
to which his testimony related in the other 
cause. 

Nor was it a sufficient reason for his refusal to 
testify that his testimony had been given in the 
other cause, and reduced to writing and substan- 
tially embodied in the billof exceptions filed in 
the cause. The testimony delivered could only 
have been proved by witnesses who heard it, and 
he had a right to call on petitioner to testify to 
the fact, as by far more satisfactory evidence than 
that of athird person relyingon his memory or 


.notes of his testimony taken, to state what the 


petitioner’s testimony was. 

The bill of exceptions did not, as appears from 
the petition, contain the entire testimony given by 
petitioner, but only the substance. 

A party to a suit is competent witness for him- 
self, and may be called as a witness by his adver- 
sary, and stand precisely like any other witness in 
relation to that suit, with the same rights and 
duties, neither more or less and if any other 
witness who had given his deposition in the cause 
of F. P. Priest against Chouteau, had been sum- 
moned to testify in the case of John G. Priest v. 
Chouteau, he could not have refused to tertify for 
that reason, or any other reason alleged by the 
petitioner in this petition. That the petitioner re- 
sides in St. Louts, is in good health, and contem- 
plates no prolonged absence from the city, but 
expects to be present at the trial of the cause is 
not made an exception to the right of a party to 
a suit to hawe his deposition. 

The oppression and annoyance to which wit- 
nesses and suitors who may be summoned as wit- 
nesses may be subjected under the statute which 
confers such power upon notaries and justices of 
the peace, is a matter for the consideration of the 
egislature, and we shall withhold an expression 
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of opinion in such a case until it shall come be- 
fore us. , 

For the foregoing reasons, under sec. 2620, Rev. 
Stats., we decline to grant the writ of habeas 
corpus. All concur. 





HUSBAND AND WIFB— NECESSARIES — 
COUNSEL FEES. 


CONANT v. BURNHAM. 





Supreme Judicial Court of Massachusetts, Franklin, 
September Term, 1882. 


Where a husband committed an assault and battery 
upon his wife, and subsequently instituted a criminal 
prosecution against her, in which she was finally ac- 
quitted: Held, 1, That the husband was liable for 
counsel fees for legal services rendered at her request 
in her defense of said prosecution. 2. That the hus- 
band was not liable for counsel fees for legal services 
rendered in prosecuting him for the assault and bat- 
tery upon her. 


Cc. C. & S. D. Conant, for plaintiff; G. D. Wil- 
liams, for defendant. 

ALLEN, J., delivered the opinion of the court: 

The defence is put on the broad ground that, in 
this State, counsel fees for legal services rendered 
to a wife at her request do not in any case fall 
within the class of necessaries, for which the hus- 
band may be held liable. It has sometimes been 
thought possible to make an exact enumeration of 
all the kinds or classes of articles which can be 
included within the meaning of that term. See 
Skelton v. Pendleton, 18 Conn. 423, and authori- 
ties there cited. But we do not think it desirable 
to attempt to prescribe a universal rule or form- 
ula for the specific determination of this question 
in every case. In a general way, it may be said 
that whatever actually and reasonably tends to re- 
lieve distress, or materially, and in some essential 
particular to promote comfort, either of body or 
mind, may be deemed to be a necessary, for 
which a wife, under proper circumstances, may 
pledge her husband’s credit. A somewhat broader 
declaration of the general principle is found in a 
recent English case, where Thesiger, L. J., said, 
that “‘the word ‘necessary,’ in its legal sense, as 
applied to a wife, merely means something which 
it is reasonable that she should enjoy.” Ottaway 
v. Hamilton, 3 C. P. Div. 491. And in this State 
it has been declared heretofore that, ‘‘as a gen- 
eral rule, the term ‘necessaries,’ applied to a wife, 
is not confined to articles of food or clothing re- 
quired to sustain life, or preserve decency, but in- 
cludes such articles of utility as are suitable to 
maintain her, according to the estate and degree 
of her husband.’’ Raynes v. Bennett, 114 Mass. 
429. Each case must be determined by its own 
circumstances. 

Approximations may sometimes be made by 
holding that certain articles or services are to be 
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deemed outside of any reasonable construction of 
the term. But legal services do not fall within 
such universal or general exclusion. There may 
be occasions when such services are absolutely es- 
sential for the relief of a wife’s physical or men- 
tal distress. Suing out a writ of habeas corpus 
to deliver herself from unjust and illegal impris- 
onment, or to retain possession of her child, 
might, under peculiar circumstances, furnish il- 
lustrations of a strong necessity. And the illus- 
tration may be found in the circumstances of the 
present case. The husband had committed an 


| assault and battery upon his wife,and had insti- 


tuted against her a criminal prosecution, which, 
from her final acquittal, may now be assumed to 
have been, perhaps, without just foundation. 
What was shetodo? Is it tobe held that the 
woman, ignorant of legal rules and methods of 
proceeding, without money or friends, not only 
deprived of the protection and aid of her hus- 
band encountering his active hostility, was com- 
petent to defend herself properly in her trial be- 
fore a jury? This would be equivalent to saying 
that the law considers the assistance of attorneys 
of no value. This would not be consistent with the 
provisions of the declaration of rights and of the 
statutes, giving to every person accused of crime 
the right to be heard in his defense by counsel. 
Decl. of Rights, art. 12; Pub. Sts., ch. 200, see. 
4. In an indictment for murder, counsel are as- 
signed to the prisoner by the court, under the 
provisions of Pub. Sts., ch. 150, sec. 19, and are 
expected to serve without pay, if the prisoner 
can not furnish compensation, and no such pris- 
oner has gone undefended on this ground. There 
is no provision of statute for assigning counsel 
to one indicted for a less offense. But 1f such as- 
sistance was of value to the defendant's wife and 
was necessary to her, no established rule of law 
should be interposed to prevent her from obtain- 
ing it in the same manner as the law allows her 
to obtain whatever else may be absolutely neces- 
sary under such circumstances as may exist at 
thetime. There is no hardship upon the husband 
in this case, from the application of the rule, for 
by his own act he created the necessity which she 
was under, and he made no provision for supply- 
ing it. The defendant’s counsel concedes that the 
plaintiff’s services were, as a matter of fact, nec- 
essary. 

Recent English decisions fully establish the 
doctrine for that country, that legal services may 
fall within the class of necessarties. Ottawa v. 
Hamilton, supra; Wilson v. Ford, L. B. 3 Exch. 
63; Stecker v. Pattrick, 29 L. T. (N. 8.) 507. 

This court has heretofore held that a husband 
is not liable for legal services rendered to his 
wife, in successfully defending her against a libel 
for divorce filed by him. Coffin vy, Durham, § 
Cush. 404. There are reasons peculiarly applica- 
ble in this commonwealth to services in such 
proceedings which do not apply to cases like the 
present. 

Under the laws and customs of this State, we 
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do not think that legal assistance was necessary 
for this woman in prosecuting her husband for an 
assault and battery upon her. The complaint in 
such may be made orally to the magistrate, who 
will himself reduce it to writing, issue a warrant 
if it appears that an offence has been committed, 
and investigate the case. Pub. Sts., ch. 212, sees. 
15, 29. The agreement of the defendant that the 
statements set forth in the declaration may be 
true, was probably not designed to extend to the 
averment that their services ‘‘were necessary for 
the safety and protection of the said Kate A.” 
At any rate, to hold them to have been necessary 
would be to assume that the magistrate would 
fail in his duty. 

The result is, that the charge of seven dollars 
for these services may be remitted, and this being 
done the entry asto the rest of the plaintiffs 
claim will be. 

Judgment affirmed. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
ve thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 

must, for want of space, be invariably rejected y 8 
communications are not requested. 





QUERIES. 


1. Mrs. H died at Dubuque, Iowa, July 27, 1877, 
leaving two sons and five daughters her surviving. 
On Oct. 17, 1875, A, one of her sons, made a promis- 
sory note to his mother, due in one year. No admin- 
istration was had upon her estate. B, her other son, 
who lived with his mother, discovered this note 
among her papers after her death, and now holds the 
same. A admits the genuineness of the note, and that 
itis unpaid. What is B’s remedy to collect said note? 
Cite authorities. T. J.B. 





2. A executes mortgage on land owned by him. 
Afterwards he conveys to B. The deed to B contains 
a stipulation that the land is subject to said mortgage, 
and that B shall pay the same as part of considera- 
tion. Afterwards A releases B from all obligation 
by reason of said stipulation. The mortgagee was not 
a party to, and had no knowledge of the arrangement 
until after said release. Can the mortgagee, after 
such release, hold B liable personally for deficit still 
unpaid after exhaustion of mortgagee’s premises? In 
other words, had the mortgagee such a vested right 
in the arrangement as to place it out of the power of 
the parties thereto, to rescind the same? Answer 
will please cite authorities. 

8. Under act of 1877, entitled ‘*An act to provide for 
the collection of delinquent taxes,’’ etc. (Laws of 
Missouri, 1877, page 384), where the land upon which 
taxes are in arrears, is encumbered by prior deed of 
trust, are the trustee and cestui que trust necessary 
parties to the action brought, pursuant to above act, 
to enforce collection of delinquent taxes? If so, must 
actual holder of notes secured by the deed of trust, 
who is assignee or indorsee of original payee, the 





third party to the deed, be joined as defendant, or is 
the law complied with by making the latter, party de- 
fendant, though his interest may have ceased by ne- 
gotiation of the notes? Is this question presented by 
any case now pending on appeal in Supreme Court of 
Missouri? TAXES. 





4, Can the eonfession of one party to incest ever 
sustain a criminal prosecution against that party 
without other testimony? H. 

Keokuk, lowa. 





5. 1st. Isa contract personal property? 2nd. If a 
resident of New York own land in Texas, and sell it 
under a contract to be performed at some future time, 
and before the time specified for fulfillment of contract 
elapses,the resident of New York dies, and his estate 
is administered upon in New York—now the contract is 
in the hands of the administrator in New York—is it 
real estate in Texas, or personal property, and can 
the proceeds of contract be administered upon as 
personal property in New York? L. H. M. 

Ashtabula, Ohio. 





6. A being in business and embarrassed financially, 
and requiring the services of a clerk, bargained with 
his wife that if she would do such work in the 
store as the clerk would do, in addition to her 
usual household duties, so that he would not be re- 
quired to employ either a clerk or hire a girl, that he 
would pay her in money for ber services what he 
would otherwise have to pay for clerk hire. She does 
the work and clerking as desired, and he dies or fails 
in business without paying her. Can this claim of the 
wife’s for services be put in and collected the same as 
that of any other person? Give authorities. 

LEx. 


QUERIES ANSWERED. 


Query 47. [15 Cent. L. J. 377.] An execution 
issued against L, who possesses an equitable iu- 
terest in a lot, which is about to be subjected to 
the payment of same. The said tot was purchased 
from A to be paid for in instalments, A giving to 
L a bond for a deed which was to be exeeuted when 
the terms of the bond were complied with. A, 
who was the regular attorney of L in all mat- 
ters wherein the services of an attorney was needed, 
came.to L when the execution was issued, with a pa- 
per drawn upin writing, the nature of which L did 
not know, and informed him, L, if he would sign 
the same it would save his property from being sub- 
jected to execution. And, upon this representation, 
L signed it. The paper L signed proved to be a re- 
lease to A of the equity he had in said lot, and a for- 
feiture of all rights he had therein, a fact he was in 
entire ignorance of at the time of signing. L after- 
wards tendered to A the full amount of the purchase 
money, and brings an action against him for specific 
performance of the said bond. Can he sustain said 
action? Will the rule that epplies to a person who 
conveys his property for the purpose of defrauding 
his creditors apply in this case? J. O’H. 

Wintield, Kan. 

Answer. It is a maxim that ‘He who hath commit- 
ted iniquity shall not have equity.” 1 Fonbl. Eq 
(4th ed.), 188. Again, the general rule is, ‘‘*Zn pari 
delicto, potior est conditio defendentis.’’ But it is not 
in every case of particeps criminis that there is “equal 
fault or wrong.’’ A person may participate in a 
wrongful act without sharing equally the obloquy of 
the deed. ‘‘Unless the parties are in pari delicto as 
well as particeps criminis, the courts, although the 
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contract is illegal, will afford relief, where equity re- 
quires it, to the more innocent party.’’ Tracy v. 
Tallmadge, 14 N. Y. 162. It must be conceded that a 
contract, the purpose of which is to defraud the cred- 
itors of a debtor, is illegal, and that no court will, as 
a rule, lend its aid to help a party out of the web his 
iniquity has woven about himself. But one who listens 
to the directions of his trusted legal adviser, and 
transfers to him his property because of the confidence 
reposed in him, although by such transfer he intend- 
ed to defraud others, is not withinthe rule. He is not 
in equal fault. Better is it that the court should re- 
lax the rule to help him, than to perpetuate a gross 
breach of a confidential relationship. The greater 
fault isin the attorney who advised a wrong in his 
client, that he might gain an advantage over one who 
trusted him. It is said: ‘*It is also a maxim in courts 
of equity, that wherever persons standin such a re- 
lation that, while it continues, confidence is neces- 
sarily reposed in one, and the influence which natur- 
ally grows out of that confidence is possessed by the 
other, and such confidence is abused, or infiuence 
exerted, to get an advantage at the expense of the 
confiding party, a contract obtained by such means 
will not be permitted to stand, although it could not 
have been impeached if such confidential relation had 
not existed.’’ Tate v. Williamson, L. R. 2 Ch. App. 
55, 61; Guest v. Smythe, L. R. 5 Ch. App. 551; 2 Chit- 


ty on Cont. (11th Am. ed.), 977. Arelease obtained | 


in the manner stated, in principle ought not to stand. 
Upon authority it can not stand. That an attor- 
ney can not sustain an unjust contract obtained by 
reason of the confidence reposed, although in 
its making, the client intended to defraud his cred- 
itors, is settled by numerous cases. Osborne vy. 
Williams, 18 Ves. 379; Ford v. Harrington, 16 N. 
Y. 285; Freelove v. Vole, 41 Barb. 318; Evans v. Ellis, 
5 Denio, 640; Goodenough v. Spencer, 2 T. & C. 508; 
Boyd v. De La Montagne, 73 N. Y. 498; Harrington 
vy. Grant, Sup. Ct. Vermont, to appear in 54 Vt.; 
1 S8tory Eq. Juris., sec. 300; Cooley on Torts, p. 505; 
Adams’ Eq. 175, 184, marg. p.; Willard Eq. 172, 214 
(Potter’s ed). See, also, upon question of confidence, 
etc., Berkmyer y. Kellerman, 32 Ohio St. 289; s.C., 
80 Am. Rep. 577; Darlington’s Appeal, 86 Pa. St. 
512; s. C.,.27 Am. Rep. 726; Ferguson vy. Lowry, 54 
Ala. 510; Ss. C., 25 Am. Rep., 718; Jacox vy. Jacox, 40 
Mich. 473; 8s. C., 29 Am. Rep. 547; Dickinson v. Brad- 


ford, 59 Ala. 581; s. C., 31 Am. Rep. 23; Audenreid’s 
Appeal, 88 Am. Rep. 731 and note. Upon the state- 
ment, plaintiff sholuld recover. D.L. A. 


Sherburne, N. Y. 


Query 50. [15 Cens. L. J. 499.] A, having four 
children living,and a grandchild by his daughter 
N, and four grandchildren by his son F, made a 
will in which he made bequests as follows: To my 
son A, one-sixth part of my estate; to my son B, 
one-sixth part of my estate; to my daughter H, 
one-sixth part of my estate; to my son C, one- 
sixth of my estate; to my daughter N’s child, 
one-twelfth part of my estae; tothe children of my 
son F, one-fourth part of my estate. Prior to the 
decease of testator, the son C and the daughter H 
died leaving no issue. Supposing the estate to be 
$12,890, what amount would each of the survivors 
receive? How shall the portion of the deceased chil- 
dren be distributed? Cite authorities. F. 

Worcester, Mass. 

Answer. At testator’s death his estate was left as 
follows: By will—To his son A, 1-6, equals 2-12; to 
his son B, 1-6, equals 2-12; to N’s child, 1-12, equals 
1-12; to F’s children, 1-4, equals 3-12—8-12. Leay- 
ing 1-8 (4-12), not disposed of by will. By laws of 





descent, A, B, N’s child and F’s children inherited 
equally; 1-4 of 4-12 equals 4-48. 1-4 of the whole es- 
tate not disposed of by will. A’s, 1-6 plus 1-12 
equals 8-12 (1-4), $3,222.50; B’s, 1-6 plus 1-12 equals 
8-12 (1-4), $3,222.50; N’s, 1-12 plus 1-12 equals 2-12 
(2-12), $2,148.83 1-8; F’s, 1-4 plus 1-12 equals 4-12 
(1-8), $4,296.66 2-2. Totel, $12,890. 


Vincennes, Ind. JI.&L. W. 
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WISCONSIN, . ° . . ‘ 16 
FEDERAL SUPREME COURT, 2, 3, 11,17, 19 
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1. ALTERATION OF INSTRUMENT—IMMATERIAL. 

Where, after the signing of a promissory note by a 
surety, it is discovered that the name of the payee 
is erroneous, and the same is corrected by the 
principal debtor without the surety’s knowledge 
or consent, this does not eonstitute such a mate- 
rial alteration as to discharge the surety from lia- 
bility on the note. Latshaw v. Hiltebertel, 8. C. 
Pa., Oct. 2, 1882; 12 W. N. C., 334. 


2. APPELLATE PRACTICE— FEDERAL COURTS—FINAL 

JUDGMENT TO SUPPORT APPEAL. 

The refusal of the district court to grant a certificate 
of reasonable or probable cause for seizure in in- 
formations against property, is a mere collateral 
or ancillary proceeding, and is not sucha final 
judgment as is here reviewable on appeal. United 
States v. Frerichs, U. 8. 8. C., Nov. 20, 1882; 5 
Morr. Trans., 210. 


8. APPELLATE PRACTICE — FEDERAL COURTS — 

WAIVER OF ERROR. 

The error of an absolute foreclosure of the right of 
redemption, without allowing for that purpose by 
the decree, is not waived by the failure of the de- 
fendant to tender the redemption money within 
that time, when the case is brought to this court 
by an appeal taken within the two years allowed 
by the act of Congress. Masonv. N. W. Mutual 
L. Ins. Co., U.S. S. C., Nov. 20, 1882, 5 Morr. 
Trans., 195. 


4. CONSTITUTIONAL LAW—MUNICIPAL EXERCISE OF 
POLICE POWER—REMOVAL OF DEAD ANIMALS. 
The City of St. Louis, by ordinance, conferred on 

plaintiff, the River Rendering Company of St. 
Louis, the exclusive privilege to remove out of the 
city, and beyond the jurisdiction of the board of 
health, the remains and carcasses of all dead ani- 
mals, and to appropriate them to their own use. 
The ordinanee further provides that it shall not be 
lawful for any person except the River Rendering 
Company, to remove the carcasses of any such 
dead animals, without first having obtained a 
permit te do so from the clerk of the board of 
health. Plaintiff instituted this proceeding in the 
St. Louis Circuit Court, to enjoin the defendants 
from so removing any of said animals. The peti- 
tion avers that defendant, in violation of the or- 
dinance, and without having any permission to 
do so from the board of health, began to remove 
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from the city dead hogs and other animals, not 
slain to be used for human food. The answer al- 
leges that the defendants are engaged in St. Clair 
County, Illinois, in rendering carcasses and dead 
animals into grease, bone black, ete., and pur- 
chased said animals in Lilinois and at the Union 
Stock Yardsin St. Louis; that they do not pur- 
chase, remove or interfere with such as die in the 
City of St. Louis, and are abandoned by the own- 
ers, but only such as are shipped on railroads 
and boats into said stock yards, and not abandoned 
by the owners, but claimed and possessed by the 
owners, and that they immediately remove them 
to their factory in Illincis; that they only claim 
and have only exercised the right to purchase 
them from their owners, and to remove them im- 
mediately to their factory, so that they can not 
become a nuisance within the city, and in no 
other manner have they interfered with any dead 
animal, owned, purchased, or possessed by plaint- 
iff, or abandoned by the owner. The cause was 
determined onthe petition and answer, and the 
allegations. therein, with the admission that the 
Union Stock Yards are within the limits of the 
City of St. Louis. The court granted a perpet- 
ual injunction, which was aflirmed by the Court 
of Appeals. Held, that said ordinance is uncon- 
stitutional, with the remark that if such an ordi- 
ance as the one in question be upheld, then all our 
constitutional provisions for the protection of 
property rights are meaningless and worthless.’’ 
River Rendering Co. v. Behr. 8. C. Mo., Dec. 18, 
1882. 


5. CORPORATION—ULTRA VIRES AS A DEFENSE TO 


ACTION ON CONTRACT. , 

Where a corporation enters into a contract, which, 
though prohibited by its charter, has been fully 
executed on the one side, and nothing remains 
but to pay the consideration woney, it will not be 
allowed to set up, as a defense to an action to re- 
cover the consideration money, that the contract 
was ultra vires. Where the plaintiff in such ac- 
tion has made out his case, without calling to his 
aid the alleged illegal transaction, the defendant, 
who has enjoyed the benefit of transaction, will 
not be permitted to set up as a defenss that the 
transaction was ultra vires. The defense of ultra 
vires is never allowed out of regard for the de- 
fendant, but rests solely upon publie policy. 
Wright v. Antwerp Pipe Co., 8. C. Pa., Nov. 20, 
1882; 12 W. N. C., 325. 


6. ESTOPPEL—CHOICE OF DEBTORS—ELECTION. 


Where there is a choice of debtors, and a liability is 
sought to be created by estoppel, and the remedy 
over against the person who ought to pay is likely 
to de imperilled by delay, the rule that an election 
should be made within a reasonable time, ought 
to be strictly applied. And while the indication 
of intention to elect must be clear and unequivo- 
cal, an act of a creditor (who has the right of elec- 
tion) by which he materially affects the position of 
his co-creditors of one of his debtors, is such clear 
and unequivocal act of election to proceed against 
that particular debtor. Fell v. Parkin, Eng. H. 
Ct., Q. B. Div.; 47 L. T., 350. 


7. EXEMPTION—SELECTION OF EXEMPT PROPERTY 


—WAIVER. 

1, The right given by sec. 3 of the Homestead Act, 
as amended february 27, 1878 (70 O. L. 51). to a 
debtor, who is the head of a family and not the 
owner of a homestead, to hold exempt from levy 
and sale property as therein mentioned, to be se- 
lected by him ‘‘at any time before sale,’’ applies 








as well to property levied on by attachment as by 
execution; and an order for the sale of the at- 
tached property made in the proceeding in attach- 
ment, does not prevent the debtor from exercising 
his right of selection after the making of such or- 
der of sale. 2. Where property has been levied 
on by attachment and, pending the suit, the debtor 
assigns all his property for the benefit of credit- 
ors, excepting only such as he may iawfully hold 
exempt from execution, the right of the debtor to 
select the attached property as exempt from sale, 
is not thereby waived. Close v. Sinclair, 8. C. 
Ohio, Dec. 12, 1882. 


8. INSURANCE, LIFE — STIPULATION IN POLICY 

AGAINST ASSIGNMENT. 

A stipulation in a certificate of insurance that the 
certificate may be assigned only with the consent 
in writing of the association is an essential feature 
of the contract, and no transfer without such as- 
sent will be valid. The receipt by the association 
of assessments on such a certificate from a volun- 
teer is nota waiver of such condition, and is no 
evidence of a recognition by the association of the 
validity of an assignment to such volunteer. Na- 
tional Mut. Aid Ass’n v. Lupold, 8. C. Pa., Oct. 
2, 1882; 12 W. N. C., 330. 


9. LANDLORD AND TENANT—LEASE—‘‘REEUSAL OF 

THE PREMISES FOR ANOTHER YEAR.’’ 

Where a lessor agrees with a lessee that at the ex- 
piration of the term, ‘‘he shall have the refusal of 
the premises for another year,’’ the lessor is 
bound to renew the lease upon the same terms as 
the previous year. - Such a provision, while not a 
renewal, gives suca an equity as will be a defense 
to a summary proceeding in ejectment on the part 
of the landlord. McAdoo v. Calium,S8.C.N.C., 
15 Ch. Leg. N., 130. 


10. MECHANIC’S LIEN—NOTICE. 

A builder erected a house for defendant, and pro- 
cured the materials from plaintiff. Defendant 
knew that the materials had been purchased of 
plaintiff before making the last payment to the 
builder, but he did not know that the materials 
had been purchased on credit, or were not paid 
for. Plaintiff claimed a mechanic’s lien on the 
property. Held, that if defendant had used ordi- 
nary care he could have obtained knowledge of 
plaintiff’s claim before he made a final settlement 
with the builder, and that plaintiff was entitled to 
a lien for the value of so much of the material as 
was actually used in the construction of the build- 
ing. Fay v. Orison, 8. C. Iowa, Dec. 8, 1882; 14 
N. W. Rep., 213. 


11. MUNICIPAL BONDS—IMPLICATIONS OF THE RE- 

CITALS ON THE FACE. 

Bonds issued in the name of an independent schoo} 
district, in the State of Iowa, contained these re- 
citals: ‘*This bond 18 issued by the board of school 
directors by authority of an election of the voters 
of said school district held on the 31st day of 
July, 1869, in conformity with the provisions of 
chapter 98 of Acts 12th General Assembly of the 
State of Iowa.’’ Held, that the recitals implied 
as well that the bonds were issued by authority of 
the election as that the election was held in con- 
formity with the statute, but did not necesfarily 
or c'early import a compliance with those provi- 
sions of the statute which, following substantial- 
ly the words of the State Constitution, prohibited 
independent school districts from incurring in- 
debtedness to an amount in the aggregate exceed- 
ing five per cent. on the value of taxable property, 
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to be ascertained by the last State and county tax 
list}]previous to the incurring of such indebted- 
ness. Consequently the district, in a suit on the 
bonds, is not estopped by the recitals from show- 
ing that the bonds were not enforcible obligations, 
by reason of the fact that the indebtedness of 
which they were evidence exceeded the amount 
limited by the Constitution and laws of the State. 
Independent School District v. Stone, U.S. 8. C., 
- Nov. 6, 1882; 5 Morr. Trans., 198. 


12. NEGLIGENCE—PERMITTING YOUNG STALLION TO 


STRAY AT LARGE. 

A young stallion straying upon the highway was the 
cause of an injury to a person driving thereon. 
In an action against the owner of the animal to 
recover damages for the injury, wherein the neg- 
ligence alleged on the part of the defendant was 
the failure properly to confine it: Held, that hav- 
ing regard to the well-known vicious propensities 
of young stallions, even if the fence was such as 
was common among farmers, and usually consid- 
ered safe, the jury had nevertheless the right to 
dete:mine whether, under the particular circum- 
stances, the fence was sufficient. McIlvaine v. 
Lantz, 8. C. Pa., Oct. 4, 1882; 12 W. N. C., 267. 


18. NEGOTIABLE PAPER— ATTORNEY’S FEES—NE- 


GOTIABILITY. 

It is a necessary quality ef negotiable paper that it 
should be simple, certain and unconditional; and 
a note containing a promise to pay attorney’s fees 
for collection, if action be brought thereon, is not 
a negotiable note, and will not exclude equities in 
the hands of third parties, if purchased before 
due. Garrettson v. Purdy, 8. C. Dakota, Nov. 
18, 1882; 14 NN. W. Rep., 100. 


14. NEGOTIABLE PAPER HELD AS COLLATERAL—PAY- 


MENT. 

Where negotiable paper is transferred as collateral 
security before maturity, and the holder brings 
suit against the maker, a plea of payment to the 
original payee will not defeat «a recovery by the 
holder unless it be shown that such payment was 
by consent or authority of the holder. City Bank 
v. Taylor, 8. C. Iowa; 15 Chi. L. N., 181. 


15. PRACTICE — EVIDENCE INTRODUCED OUT OF 


TIME IN FURTHERANCE OF JUSTICE— DISCRETION 

OF THE COURT. 

This was a suit to redeem certain lands from a mort- 
gage, alleged to have been executed by the ances- 
tor of plaintiff, under which, as assignee thereof, 
it was averred that defendant held possession. 
The plaintiff, by inadvertance, failed to connect 
the defendant with the mortgage, and defendant 
demurred to the evidence, which the court sus- 
tained. Plaintiff then asked permission to intro- 
duce evidence, so as to supply the omission, which 
the court refused. Held, that the law has in- 
trusted courts with a discretion in allowing par- 
ties to a cause to obviate the effects of inadvertance 
by the introduction of testimony out of order. 
This discretion is to be exercised for the further- 
ance of justice, and in a manner so as _ not to en- 
courage the tampering with witnesses, and where 
the same has not been withheld by trick; that 
there is nothing in the record to indicate that the 
testimony offered was held back by trick, or any 
unfair purpose, but in all probability was omitted 
by inadvertance of counsel. These rules for the 
orderly conduct of proceedings iz courts of jus- 
tice, which the law in its wisdom has placed some- 
what in subjection to the discretion of the court, 
must be enforced or relaxed by the court in fur - 
therance of justice, and are not to be applied with 





technical precision and unbending rigor, so as to 
produce injustice. The discretion of the court 
was unsoundly exercised, in refusing to hear the 
testimony offered. Tierney v. Spiver, Dec. 18, 
1882, S. C. Mo. 

16. PRACTICE — MANDAMUS A CIVIL ACTION—SUF- 

FICIENCY OF PLEADINGS. 

This case was here on a former appeal from an or- 
der overruling a demurrer to the relation anda 
motion to quash the alternative writ of mandamus. 
48 Wis. 549. Held, that a proceeding by manda- 
mus is essentially a suit, and that when issue is 
joined by the return, it becomes in effect a civil 
action within the meaning of the statute, and as 
to forms and sufticiency of the general pleadings, 
must be governed and controlled by the same rules 
which prevail in other civil actions. Held, that 
that portion of the order refusing to strike outa 
portion of the return, is not appealable, for the 
reasons given in Sups. v. Decker, 28 Wis, 669; 
Noonan v. Orton, 30 Wis 609. Held, that the 
plea in abatement was improperly strieken out. 
State, exrel.v. Jennings, 8. C. Wis., Nov. 21, 
1882; 5 Wis. 109. 


17. REMOVAL OF CAUSES—CITIZENSHIP OF PARTIES. 
- A contest over the probate of a will under the 
statute law of Michigan, in which the proponents 
are citizens of Michigan, and the contestants are 
partly citizens of Michigan and partly of other 
States, is not removable into the Federal court. 
2. In such a case, the controversy is joint and in- 
divisible, presenting but one issue, in which the 
respective interests on each side were joint and 
not several; the different proceedings by which 
the different parties interested came into court 
were merely different appearances in the same 
suit. and were not separate suits, and therefore 
did not present such a separable controversy as 
would come under the principle of Barney v. 
Latham, 103 U. 8.205. Frazer v. Jennison, U. 
S. 8. C., Nov. 20, 1882: 5 Morr. Trans., 204. 

18. STATUTE OF LIMITATIONS—NEW PROMISE BY 

PARTNER AFTER DISSOLUTION. 

A new promise by a partner after dissolution of the 
co-partnership, to pay a debt existing against the 
firm, will not take the debt out of the statute of 
limitations so as to make his co-partners liable, 
excepting when the partner takes the stock in 
hand and becomes the liquidating partner, as in 
the case of Houser v. Irvine, 3 W. & 8. 345. This 
power of one partner to bind another after disolu- 
tion, being exceptional, the facts which give rise 
to it must appear in any case where it is claimed 
to exist, and if they do not appear, the general 
rule of non-liability applies and controls. Wilson 
v. Waugh, S. C. Pa.. Oct. 25, 1882; 13 Pittsb. L. 
J., 176. ‘ 

19. STATUTORY CONSTRUCTION — ‘*INTERNAL IM- 

PROVEMENT.” 

A steam grist mill is not a work of internal improve- 
ment within the meaning of a statute of Nebraska 
authorizing counties, cities and precincts of or- 
ganized counties to issue bonds ‘‘to aid in the 
construction of any railroad or other work of in- 
ternal improvement.” Osborne v. Adams County, 
U.S. 8. C., Nov. 20, 1882; 5 Morr. Trans., 208. 

20. WILL—TESTATOR’S MENTAL CAPACITY. 

This is a proceeding under the statute to contest the 
validity of the will of Joel Block, deceased. Is- 
sues were made and submitted to the court sitting 
as a jury for trial. No instructions were asked, and 
no exceptions to the testimony. The findirg and 
judgment were against the validity of the will, 
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The will was contested on the alleged ground of 
undue influence and mental incapacity to make a 
will. The charge of undue influence was not sus- 
tained. As tothe mental incapacity of the testa- 
‘tor to make a will, the evidence was conflicting. 
The witnesses who testified as to the mental ca- 
pacity of the testator, did so from actual observa- 
tion. The court say: ‘The opinon of non-expert 
witnesses must not be founded upon the testimony 
of witnesses nor upon hearsay, nor upon a hypo- 
thetical case, but it must be founded upon his 
own observation; and the opinion of an intelligent 
witness having adequate opvortunity for observ- 
ing and judging, is the best testimony that can be 
adduced; for no mere description of the acts, or 
words, or tone of voice, or glance of the eye, or 
general expression of the face, or manner or bear- 
ing of a person whose mental c~ndition is in ques- 
tion, can convey to a jury the same impressions or 
indications of insanity or mental debility, which 
they will create in the mind of a competent ob- 
server.’’ Having them before it, the trial court 
had the best opportunity to judge, and as no in- 
structions were asked, it is to be presumed it 
adopted the true rule for it#own guidance. Ap- 
pleby v. Brock, Dec. 18, 1882; 8. C. Mo. 








RECENT LEGAL LITERATURE. 


WHARTON ON CONTRACTS. A Treatise on the 
Law of Contracts. By Francis Wharton, LL.D. 
In two volumes. Philadelphia, 1882: Kay & 
Brother. 

The flood of law books with which the profes- 
sion has been overwhelmed of late years, has 
grown to be an evil of such dimensions, that the 
law writer seems to have come to consider that 
there is an implied obligation on his part to ex- 
plain to the profession the reason of each fresh 
infliction. Hence it has come to pass that the 
preface to almost every new law book contains an 
apology for its existence. It is a striking illus- 
tration of the extent of the evil of this deluge of 
books, that even so eminent and successful a wri- 
ter as Dr. Wharton does not see fit to launch a 
work upon so important and generally interest- 
ing a topic as the Law of Contracts, without com- 
plying with the custom. The raison d'etre of this 
work, as expressed in aecordance with this cus- 
tom, is the fact that the older English Text-books 
on contracts, and the American treatises based on 
them, have ceased to represent the actual state of 
the law in this country and in England, 1, be- 
cause of legislative changes which have assimila- 
ted in a large measure the doctrines of common 
law to those of equity; 2, because, while the En- 
glish judges and authors sought from the earliest 
times to discover how contracts were considered in 
what they called the civil law their epportunities 
for accuracy in this respect were not great, inas- 
much as the corpus juris has only within the last 
few years been cleared of glosses.and interpola- 
tions which made some of its most important pas- 
sages senseless, if not erroneous; and the treatise 
of Gaius, which has proved so valuable in eluci- 
dating the text, was only discovered thirty 
years ago, and the foreign jurists who were, until 
within twenty y pelted in England, were either 





schelastic casuists speculating on an unreal world, 
or servile commentators expounding a corrupted 
text; 3, because it is important to take into 
account the influence on jurisprudence of the 
kindred seience of political economy, in view 
of the fact that the different doctrines of the En- 
lish and American courts on the validity of cer- 
tain agreements, (as, to release from liability for 
negligence, to fix the price of labor, to contro 
transportation, or to absorb a staple), may bel 
clearly traced to the prevalence of the laissez 
faire and protective theories of government in the 
two countries respectively; 4, because of the 
greater copiousness of minute differentiation of 
American law in the process of development, or, 
in other words, because of the great multitude of 
adjudications upon slightly varying facts. 

The result of the learned writer’s labors isa 
work admirably adapted to fill the niche thus 
poivted out. His method, as usual, is philosoph- 
ical and scientific and the refinement of logical 
deduction, which form one of the striking char- 
acteristics of his books, is better adapted to the 
treatment of a topic like the law of contracts, 
which is, in a certain sense, cosmopolitan in its 
character, and bears traces in its development of 
foreign influence than to the discussion of a sub- 
ject like negligence, or some of the phases of 
criminal law, which bear more or less the impress 
of local custom. The work is minute in discus- 
sion, and covers thoroughly the entire fleld of the 
law of contracts. From the fact that the citations 
number more than 12,000 cases some idea of the 
extent of the work may be formed. 








NOTES. 

——tThe Alhambra Theatre, burned in the re- 
cent London fire, had, under the management of 
a Mr. Strange, acquired a considerable reputation 
as a music hall, but being unlicensed by the Lord 
Chamberlain, it was attacked for perinitting bal- 
lets and pantomimes as ‘“‘part of a stage play’’ 
without a license. Mr. Sergeant Ballantine, now 
visiting this country, was standing counsel to the 
theatre,and argued the case,or,as was said by a wit 
of that day, he was the advocate for the legs-loci. 

——Judge Tarbell tells the following joke on 
himself. A short time after his retiremeut from 
the bench he happened to meet an old friend 
whom he had not seen for sometime. The judge, 
all smiles and heartiness, effervesced over his old 
friend in such a way as to provoke the »inquiry: 
**What office are you a candidate for now, judge?” 
The judge made a deprecatory movement with an 
outward turned palm, and said: ‘For none at 
all, my dear brother; I’m simply a candidate for 
the kingdom of heaven.’’ His friend regarded 
him sorrowfully for an instant, and then, with 
more wit than politeness, and more profanity 
than either, said: ‘-I’ll bet you don’t carry a 
d—— township.”’ Doubtless the judge lost sight 


of the man’s profanity in admiration of his sub- 


limely truthful candor.—Zzchange. 
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